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A DISTINCTION WITHOUT A DIFFERENCE:
AD VALOREM SPECIAL ASSESSMENTS AND PROPERTY TAXES
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A DISTINCTION WITHOUT A DIFFERENCE:
AD VALOREM SPECIAL ASSESSMENTS AND PROPERTY TAXES

Key Takeaways

Property taxes are used to fund general services, while special assessments exist to finance infrastruc-
ture improvements that benefit a limited number of properties. In recent years, local governments have
increasingly turned to ad valorem special assessments to finance general services.

Ad valorem special assessments are apportioned on property value and levied similar to the general
property tax, but they are treated like an assessment and skirt many of the tax limitations contained in
law. While their use to finance local government services is technically legal, it undermines the legal and
practical distinctions between taxes and special assessments.

Beside the policy question of whether ad valorem special assessments should be returned to their historic
role, their availability to select local governments is unfair to other local governments that are supporting
the same general services through property taxes and to taxpayers as their use circumvents tax limitations
under state law and distorts the purpose of the special assessment.

Ad valorem special assessments should not be maintained in their current form. State policymakers
should eliminate statutory authorization for all unit-wide ad valorem special assessments and address the
broken municipal finance system so that ad valorem special assessments will no longer be needed. If tax
capacity is an issue, local governments should establish emergency service authorities under the process
allowed for in state law since the maijority of these special assessments fund public safety services.

Summary

Michigan local governments rely heavily on the taxation
of property to fund services, infrastructure, and capital
improvements.? Figure A shows that taxes and assess-
ments on land and property in Michigan generally fall
into one of four categories that can overlap and range
from general ad valorem® property taxes (far left) to
traditional special assessments (far right). Both general
property taxes and traditional special assessments have
a proper role in the financing of government services
and projects. Property taxes are used by all types of
local governments to fund various services. Traditional
special assessments are levied on parcels of

property within limited, specific geographic Figure A

areas that benefit from capital improvements.

Recently, local governments have increasing-
ly turned to ad valorem special assessments

Property Tax

Tax based on the

value of real and

personal property.
Revenue used for all
government services

a  The types of property taxes discussed here do
not include debt millages, which are unlimited
and do not count against millage limitations.

b  Ad valorem comes from Latin and means
“to the value.”

to finance services (mostly police and fire services),
a type of special assessment based on the value of
property similar to the property tax. While clear legal
distinctions exist between general property taxes and
special assessments, ad valorem special assessments
blur the lines and allow certain local units to use them
to finance general government services with an “as-
sessment” that is not subject to the same restrictions
as general property taxes. This is unfair to other local
governments that are supporting the same general
services through property taxes. Further, this is unfair

Four Types of Property Taxation

Dedicated
Property Tax

Tax based on the
value of real and
personal property.
Revenue used for
specific government
services.

Traditional Special
Assessment

Cost of infrastructure
apportioned among all
Revenue used for benefiting properties.
specific government If based on value, then
services. only real property.

Ad Valorem Special
Assessment

Tax based on the
value of real property.



to taxpayers as their use circumvents tax limitations
under state statutory and constitutional law and distorts
the original purpose of special assessments.

This is not a new problem. In 1983, 87 ad valorem
special assessment districts were identified generat-
ing at least $18.2 million in revenue; in 1995, the total
was 147 districts with at least $55.5 million in revenue;
by 2018, the total reached 246 district levies by 192
local governments (11 percent of the 1,773 cities, vil-
lages, and townships in Michigan) with $195.2 million
in revenue.

For the most part, previous recommendations made
by the Citizens Research Council to address the use
of ad valorem special assessments as a substitute for
general property taxes have been ignored by local gov-
ernments and state policymakers. Local governments,

Legal Distinctions between Property Taxes and Special Assessments

While allowing special assessments to be levied for
general government services is politically expedient,
property taxes and special assessments are not the
same and should not be treated as such. A number of
court cases shed light on the legal distinctions between
property taxes and special assessments and provide
clear definitions of each.

Special assessments are based on the theory that
capital improvements provide special benefits to some
property above that which the general public enjoys.
True special assessments can only be levied on land
and premises (not personal property); cannot be made
a personal liability of the person assessed; are based
wholly on benefits; and must be exceptional as to both
time and locality. The properties subject to a special
assessment must receive some special benefit from
the improvement differing from the benefit the general
public enjoys.

Taxes, on the other hand, are defined as a charge on
all property, real and personal, within the taxing jurisdic-
tion. Taxes are levied to raise revenue for the general
operation of government and to benefit the general
public; they are compulsory in nature.

we. o

some of whom are facing real fiscal challenges, are
using them instead of general property taxes because
the law has extended their use for basic governmental
services. This legislative action has had the effect of
eroding the critical connection between special as-
sessments and public improvements which, in turn,
undermines the distinction between special assess-
ments and general taxes.

This hybrid form of property taxation is convenient to
address local funding needs, but largely ignores much
deeper problems in the design and functioning of Michi-
gan’s local finance system. State law and policy has
greatly limited the revenue options available to locals
and for many, these special assessments are the only
tool they can employ. However, ad valorem special
assessments should not be the solution to Michigan’s
municipal finance problems.

Despite these clear distinctions, ad valorem special
assessments have been upheld in courts for specious
reasons. One court reasoned that they pass muster be-
cause they are not levied on personal property. Another
approved their use because it believed that an ad valorem
basis for determining the benefit of a fire department was
fair. These rulings ignored key aspects of previous case
law providing the distinctions between general property
taxes and special assessments. They seem to defer to
the legislative intent in passing state laws allowing for
ad valorem special assessments rather than to analyze
whether the levies in question met the requirements in
case law to be considered assessments rather than taxes.

Constitutional and Statutory Distinctions

In addition to the distinctions outlined in case law,
general property taxes are subject to numerous consti-
tutional and statutory restrictions that special assess-
ments are not subject to. This includes constitutional
requirements for uniformity in assessment and equal-
ization, rate and base limitations, and the statutory pro-
cesses for appealing taxes and assessments. Special
assessments are not subject to the constitutional and
statutory property tax limitations on growth, such as
the Headlee Amendment and Proposal A.



Special assessments are levied on all real property,
including property normally exempt from the general
property tax (churches, hospitals, not-for-profits, etc.),
unless that property is exempted in the authorizing stat-
ute for the special assessment. Special assessments
are levied only on real property and are not levied on
personal property. The exemption of personal property
from special assessment levies serves to shift part of
the financial burden of taxes and assessments on prop-
erty from businesses to homeowners and other real
estate owners because residential personal property
has long been exempt from taxation. This was a critical
distinction prior to the personal property tax reforms in
2012; these reforms have tempered this shift, but many
businesses are still paying taxes on personal property.

In their purest forms, property taxes support general
government services while special assessments are
essentially a financing tool used to support physical
improvements to infrastructure. General property
taxes are levied unit-wide while traditional special as-
sessments are levied only within a special assessment

district comprised of the land and premises especially
benefitted. General property taxes are levied on a
modified acquisition value (taxable value) until there is
a transfer in ownership; at which point, they are levied
on state equalized value (SEV—50 percent of true
cash value). Traditional assessments are generally
apportioned on the basis of front footage or land value
or area. Most property taxes require voter approval
while traditional special assessments do not require
voter approval; however, they do require public notice.
Finally, general property taxes have a more transpar-
ent and easy to understand appeals process while the
creation of special assessment districts are presumed
valid and can only be appealed at certain times during
the process.

Practically, the legal distinctions between property
taxes and special assessments are often blurred by ad
valorem special assessments, which are levied more
similarly to taxes even though they are not subject to
the same restrictions as general taxes (see Table A).

Table A
Differences between Property Taxes and Special Assessments
: Ad Valorem
General Property Taxes Special Assessments Traditional Special Assessments
Size of District Unit-wide Unit-wide Land and premises specially benefitted

Basis of Levy Taxable value (modified

acquisition value)

Taxable value; sometimes SEV
(50% of cash value)

Market value increase in property; costs
generally apportioned by front footage or
land area/value

Voter Approval Yes, unless authorized by Optional with governing board or  No, unless demanded by petition
Required? existing law demanded by petition
Property Real and tangible personal Land and premises; sometimes Land and premises; does not exempt

Included in Levy property exempts property exempted from property exempted from general property
general property tax tax

Rate Limited? Yes No No

Subject to Headlee Yes No Headlee rollback provisions are not ap-

Rollbacks?

plicable

Proceeds Used For

Basic municipal services or
infrastructure improvements

Basic municipal services or
infrastructure improvements

Finance physical improvements to
infrastructure

Appeals

Appeals process transparent
and easy to follow

Appeals process difficult;
presumed valid

Appeals process difficult; presumed valid

Vil il



Ad Valorem Special Assessments in Michigan

Issues surrounding the use and treatment of ad va-
lorem special assessments have been a policy concern
dating back to the 1980s with little resolution. In the
meantime, their use has only grown. State laws en-
acted in recent years have served to clarify how they
are levied (e.g., specifying that they be levied on tax-
able value), but not to restrict their use. In fact, some
have advocated for expanding the use of ad valorem
special assessments to local governments that are not
currently allowed to levy them. Despite the seeming
popularity among local units that employ this financing
strategy, ad valorem special assessments should not
be the answer to local governments’ fiscal challenges.

In 2018, there were 246 ad valorem special assess-
ment districts with $195.2 million in revenue. Ninety
percent were created to fund some type of public safety
service and 97 percent of the revenue from ad valorem
special assessments goes towards public safety ser-
vices. Most are levied under Public Act (PA) 33 of 1951
(Act 33), which allows townships and small cities to
levy special assessments to fund public safety equip-
ment and services. The majority of ad valorem special
assessments are levied by townships (see Chart A).

The average ad valorem special assessment rate in
2018 was 2.2257 mills.c Many townships levy higher

Chart A
Types of Local Units Levying
Ad Valorem Special Assessments

Cities,

Villages, 5.3%
10.6%

Townships,

7

Source: Michigan Department of Treasury

¢ Amillis a term of taxation. It means $1 of taxation for every
$1,000 of value.

Wiviii

special assessment millage rates than general property
tax millage rates. While all but two cities® levying an
ad valorem special assessment have higher general
property tax rates®, they are not precluded from hav-
ing high special assessment levies as well. A number
of cities and townships are at or near their maximum
general property tax rate and may be using special
assessment levies to get around tax limitations.

Map A shows that almost half of all special assess-
ments (46 percent) levied in 2018 were by local gov-
ernments (small cities or townships) in eight counties
across the state, ranging from rural counties to the
populous counties of Southeast Michigan. The remain-
ing 54 percent of local governments levying unit-wide

Map A
Number of Ad Valorem Special
Assessment Districts per County in 2018

[] mosaps

. Less than 5 SADs

[ stogsans

. 10 or more SADs

Source: Michigan Department of Treasury

d Ecorse and Saginaw
e General taxes levied excludes levies for debt millages.



special assessments are located in 45 counties; 30
counties do not have any local units levying an ad
valorem special assessment.

Possible reasons for the increased use of ad valorem
special assessments over the years include the fact
that Act 33 assessments for public safety purposes
have become even easier to levy due to further chang-
es in state law. Also, the fact that Act 33 assessments,
as well as those levied under other state laws, are not

Recommendations

subject to Headlee rollbacks creates an incentive to
levy them because they have greater long-term growth
potential due to the fact that their rates will not be rolled
back. Additionally, economic struggles throughout the
2000s have created fiscal challenges for local govern-
ments. Decreases in state revenue sharing coupled
with declining property tax revenues for many locals
have contributed to a municipal finance crisis and helps
explain why more local units might turn to ad valorem
special assessments to fund services.

While the use of ad valorem special assessments to
finance local government services is technically legal,
it undermines the legal and practical distinctions be-
tween taxes and special assessments. It also can be
considered inherently unfair to allow a limited number
of local governments to fund general government
services through ad valorem special assessments
rather than general taxes, which are subject to con-
stitutional and statutory restrictions on their levy. With
ad valorem special assessments, the linkage between
property value and benefits is tenuous at best and the
differences between the two types of levies can lead to
taxpayer confusion. Despite this, state policymakers
have continued to open the door to allow for the use
of ad valorem special assessments.

The Research Council offers three recommendations
to address the use of unit-wide ad valorem special
assessments:

1) State policymakers should eliminate statutory
authorizations for unit-wide ad valorem special as-
sessments. Special assessments should be levied
only for recuperating costs that increase the market
value for specific properties; they should not be unit-

Conclusion

wide and they should not support general government
services.

2) Local governments using ad valorem special
assessments may establish emergency service
authorities to provide police and fire services. Es-
tablishment would require local authorization to levy
a property tax to support public safety services. The
tax rate would be subject to the millage limitation
established by the voters. This would require the
local government to join with another local govern-
ment to create a multi-jurisdictional authority.

3) State policymakers should rethink municipal
finance and governance, including authorizing new
local-option taxes in state law and requiring a more
regional focus on new taxes and local government
service delivery. If the property tax is not sufficient
to meet local own-source revenue needs, then local
governments need more revenue options, which
could include sales or excise, income, transporta-
tion, “sin”, or other specific taxes. Additionally, the
state and local governments should take a serious
look at the municipal finance and service delivery
system, which has not changed much since the
1800s despite advances in transportation, com-
munication, and technology

The problem addressed in this paper is not with all
special assessments, but with the hybrid ad valorem
special assessment, which is levied like a tax, but regu-
lated like a special assessment. Traditional special
assessments provide a financing option for needed
capital improvements within a local unit of government.
General government services that are provided unit-

wide should be funded from tax revenues. Ad valorem
special assessments have become a Band-Aid for local
governments that allows state and local officials to avoid
the hard issue of the broken municipal finance system.
Addressing this issue will require state and local officials
to rethink how local government is structured, how it is
funded, and how services are provided.

ix Wil
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A DISTINCTION WITHOUT A DIFFERENCE:
AD VALOREM SPECIAL ASSESSMENTS AND PROPERTY TAXES

Introduction

Michigan local governments rely heavily on the taxation
of property to fund services, infrastructure, and capital
improvements. The ad valorem? property tax is the tax
that most people are familiar with; it is used by all types
of local governments to fund various services. In ad-
dition to this tax, local governments apportion special
assessments on parcels of real property within limited
geographic areas of municipalities that benefit from
capital improvements (e.g., street paving or lighting,
water or sewer connections, etc.). Inrecent years, local
governments have increasingly turned to a revenue-
raising device called the ad valorem special assess-
ment, a type of special assessment apportioned on the
value of property similar to the ad valorem property tax.

Clear legal distinctions exist between property taxes
and special assessments, but these become less
clear with ad valorem special assessments, which are
treated like special assessments under some state
laws and like taxes under others. To the general pub-
lic, they can be indistinguishable from an ad valorem
property tax as they are often spread on the same tax
roll. The Citizens Research Council has documented
and questioned the use of ad valorem special assess-
ments in two previous reports®; since then, their use

a Ad valorem comes from Latin and means “to the value.”
b  Citizens Research Council of Michigan.“The Misuse and Abuse

has only grown. In fact, in many townships, the ad
valorem special assessment levy is higher than the
general property tax levy.

The public policy problem is that ad valorem special
assessments blur the lines between assessments and
taxes and let some local units fund general government
services with an “assessment” that is not subject to
the same restrictions as general property taxes. This
problem is not with all special assessments, only the
hybrid ad valorem special assessment, which is levied
like a tax, but regulated like a special assessment.
Essentially, ad valorem special assessments provide
some local units with additional taxing authority that is
not available to all local governments; furthermore, this
taxing authority is not subject to the tax limitations in
state law. It is unfair to other local governments that
are supporting the same general services through
property taxes. It is unfair to taxpayers as their use
circumvents tax limitations under state law and distorts
the purpose of the special assessment.

of Special Assessments in Michigan,” October 1983 (https://
crcmich.org/PUBLICAT/1980s/1983/avsa.pdf).

Citizens Research Council of Michigan. Report 319: “Ad
Valorem Special Assessments in Michigan,” January 1997
(https://crcmich.org/PUBLICAT/1990s/1997/rpt319.pdf).

Local governments have increasingly
turned to a revenue-raising device called
the ad valorem special assessment.

(it



Property Taxation

Taxes and assessments on land and property in Michi-
gan generally fall into one of four categories.c Figure 1
shows that these taxes and assessments can overlap
and range from general ad valorem property taxes
(far left) to traditional special assessments (far right).
Both general property taxes and traditional special
assessments have a proper role in the financing of
government services and projects.

Figure 1
Four Types of Property Taxation

Dedicated
Property Tax

Tax based on the
value of real and
personal property.
Revenue used for
specific government
services.

General
Property Tax

Tax based on the
value of real and
personal property.
Revenue used for all
government services

Ad Valorem Special
Assessment

Tax based on the
value of real property.
Revenue used for
specific government

All types of local governments levy a property tax for
general operations; tax rates are levied on the value
of real (land and buildings) and personal® (equipment,
furniture, certain fixtures) property and is used to fund
general government services provided to each com-
munity (residents, businesses, and visitors). For many
local governments, property taxes comprise their only
own-source revenue option for general operations; lo-
cal governments also rely on unrestricted state revenue
sharing, which has been declining since Michigan’s
single state recession of the early 2000s. Some cities
levy a local income tax to finance services. Property
taxes are limited by the state Constitution and law.

Traditional special assessments are used to finance the
construction and maintenance of public improvements
and have existed in Michigan since territorial times.
They originate from colonial English times having been
used as far back as the 13" century." The concept
underlying the original use of special assessments is

¢ The types of property taxes discussed here do not include
debt millages, which are unlimited and do not count against
millage limitations.

d Personal property tax reforms passed in 2012 will phase out
the personal property tax on most industrial and certain com-
mercial property over a 10-year period from 2014 to 2023.

wio

Traditional Special
Assessment

Cost of infrastructure
apportioned among all
benefiting properties.
If based on value, then

services. only real property.

simple: the general revenue of a governmental unit
should not be used to finance improvements that do
not benefit the entire community (i.e., the construction
and maintenance of local, specialized public improve-
ments). In these instances, a charge is imposed for
the payment of the costs of public improvements that
confer a corresponding and special benefit on the
property assessed.

Special assessments are based on the
concept of a “need” and a “benefit” that
does not extend to the general population
of the local unit. As originally conceived,
public improvements financed through
special assessments consisted exclusively
of capital asset construction such as streets
and street lighting, sewers, drains, and
sidewalks. Most legislation recognized that
public improvements may provide a general
benefit to the community while also confer-
ring a special benefit on certain property; therefore,
state legislation permits costs to be allocated between
a benefit district (or special assessment district) and
the community at large. The special benefit required
to levy a special assessment has been defined as an
increase in a property’s market value as a result of the
public improvement.®> The costs of the improvement
are then apportioned based upon front footage, land
value, or some method that can be reasonably con-
nected to the benefit received.

In the middle are two categories of taxes and assess-
ments that start to blend the differences between prop-
erty taxes and special assessments. First, dedicated
millages fund particular services and are authorized in
state law to allow counties, cities, villages, townships,
and special authorities to levy millages for specific
purposes (public safety, parks, senior services, etc.).

Second, ad valorem special assessments are legally
considered special assessments, but are typically lev-
ied throughout an entire jurisdiction and are based on
property value, in a similar manner to property taxes.
They may be levied to support general government
services (e.g., police and fire protection, garbage col-
lection, parks), but they circumvent the constitutional
and statutory restrictions placed on general property



great care must be used in defining the base.

tioned.

as property taxes are assessed, levied, and collected.

How to Establish a Special Assessment District

In order to establish a special assessment, certain steps must be followed:
1) Determine the district: A special assessment district must be created through an initiative of the local legislative body
or through citizen petitions submitted to the governing body. The steps necessary to establish a special assessment dis-
trict include preparing and filing paperwork (plans and maps of district), arranging public meetings and providing notice of
meetings, providing public hearings, and adopting a resolution in support of creating the district.

2) Define the base: A special assessment district is made up of the property (lands and premises only) specially benefit-
ing from public improvement. Because capital improvements may affect properties beyond those that abut the project,

3) Determine the rate: The assessments are usually apportioned on the basis of property front footage,' land area, or
value; the measure selected is supposed to bear some relationship to the benefit received from the public improvement.
The rate usually is determined by dividing the cost of a public improvement by the base upon which costs will be appor-

4) Determine the duration: With special assessments, local units of government are granted unlimited open-ended

revenue-raising authority to finance most public improvements with the duration lasting until the improvement is paid for.
5) Spread assessment on the tax roll: Special assessments are spread and become due and collected at the same time

i Property front footage refers to the full length of the property line on the front side of the property.

taxes. They are levied only on real property and are
not levied on personal property. The exemption of
personal property from special assessment levies
serves to shift part of the financial burden of taxes
and assessments on property from businesses to
homeowners and other real estate owners because
residential personal property has long been exempt
from taxation. This was a critical distinction prior to the
personal property tax reforms in 2012.4 These reforms
have tempered the shift of financial burden from busi-
nesses to homeowners, but many businesses are still
paying taxes on personal property.5

The Problem: Taxes Being Levied as Assessments

Ad valorem special assessments were authorized in
state law beginning in the 1950s.¢ With time, they have
taken on the appearance and function of general prop-
erty taxes while continuing to be levied under the law
as special assessments. Key legal distinctions exist
between property taxes and traditional special assess-
ments, but ad valorem special assessments blur these
distinctions and have become almost indistinguishable
from general property taxes to the public. Despite

e Foraninventory of state laws authorizing special assessments,
see Report 319: “Ad Valorem Special Assessments in Michi-

gan,” https://crcmich.org/PUBLICAT/1990s/1997/rpt319.pdf.

these questionable aspects of ad valorem special
assessments, they have been upheld by the courts.®

This is not a new problem. In 1983, 87 ad valorem
special assessment districts were identified generating
at least $18.2 million in revenue (possibly more due
to poor reporting)’; in 1995, the total was 147 with
at least $55.5 million in revenue?; by 2018, the total
reached 246 district levies by 192 local governments
(11 percent of the 1,773 cities, villages, and townships
in Michigan) with $195.2 million in revenue.

For the most part, previous recommendations made
by the Research Council to address the growing use
of unit-wide ad valorem special assessments have
been ignored by local governments and policymakers.
Local governments, some of whom are facing real
fiscal challenges, are levying ad valorem special as-
sessments instead of general property taxes because
state law limits the general property tax but has allowed
them to broaden the purposes for which special as-
sessments can be levied beyond the construction and
maintenance of public improvements to include basic
governmental services. This legislative action has had
the effect of eroding the connection between special
assessments and public improvements which, in turn,
undermines the distinction between special assess-
ments and general property taxes.
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This hybrid form of special assessment meets immedi-
ate funding needs rather than addressing the hard is-
sue: the municipal finance system has major problems
in terms of its general structure and the revenue options
available to locals. Many local governments seek op-

Legal Distinctions between Property Taxes and Special Assessments

While the expansion of the purposes for which spe-
cial assessments may be levied as well as the base
upon which they may be levied is politically expedient,
property taxes and special assessments are not the
same and should not be treated as such. A number of
court cases shed light on the legal distinctions between
property taxes and special assessments.

In the City of Lansing v Jenison (1918), the Michigan
Supreme Court noted

“...it is the settled law, that special assessments
may be sustained upon the theory that property
assessed receives some special benefit from the
improvement differing from the benefit the general
public enjoys. This is the foundation of the right to
levy special assessments and without such founda-
tion the right must fail.”

In Blake v Metropolitan Chain Stores (1929)', the
Michigan Supreme Court provided some standards
to distinguish the differences between special assess-
ments and taxes:

1) Aspecial assessment can be levied only on land.

f  The property tax base has experienced significant changes
since this 1929 ruling. In 1939, the state exempted intangible
property (e.g. stocks, bonds) from the property tax base.
Inventory property was exempted with adoption of the Single
Business Tax in 1975. Statutory reforms enacted in 2012 and
amended in 2014 brought significant personal property tax
relief to Michigan businesses. Those reforms exempt total
personal property, regardless of its designation as commercial
or industrial, valued at $80,000 or less (i.e., $40,000 or less
of taxable value) in a particular tax collecting unit (e.g. town-
ship, county, school district). Beyond the exemption for small
personal property holders, liability for personal property taxes
for businesses that exceed this threshold is phased out for all
industrial personal property as well as for certain commercial
personal property that is used predominantly in industrial
processing or in “direct integrated support.”
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tions beyond the property tax and revenue sharing to
meet taxpayers’ demands for services; however, ad
valorem special assessments are not the solution to
the problem.

2) A special assessment cannot be made a per-
sonal liability of the person assessed.

3) A special assessment is based wholly on
benefits.

4) Aspecial assessment is exceptional as to both
time and locality.

The Court further specified that

“The imposition of a charge on all property, real
and personal, in a prescribed area, is a tax and not
a special assessment, although the purpose is to
make a local improvement on a street or highway. A
charge imposed only on property owners benefited
is a special assessment rather than a tax notwith-
standing the statute calls it a tax.”"°

In Bolt v City of Lansing (1998), the Court defined a
tax as follows:

1) It is levied to raise revenue for the general
operation of government.

2) ltis levied to benefit the general public.
3) Itis compulsory in nature.™

In Kadzban v City of Grandville (1998), the Court stated
that a special assessment is not a tax and defined it
as “a specific levy designed to recover the costs of
improvements that confer local and peculiar benefits
upon property within a defined area.”? These legal
distinctions between traditional special assessments
and taxes are found repeatedly in case law.™

A 1980 attorney general opinion concerning the es-
tablishment and financing of a municipal emergency
ambulance system through an ad valorem special
assessment as authorized by the Public Health Code
attempted to clarify when ad valorem special assess-
ments should be treated the same as ad valorem
property taxes. The opinion concluded that because
a municipality’s ambulance service must benefit all its



residents and the property specially assessed does
not receive a special benefit that is not provided to the
general public, the imposition of an assessment levied
against all real property within a local government
may not be characterized as a special assessment.
Special assessments are levied on property specifi-
cally benefitting from a local improvement; ambulance
service benefits persons, not property. The attorney
general at the time concluded that the assessment is
in the nature of a general ad valorem property tax and
is, therefore, subject to constitutional and statutory
general ad valorem property tax restrictions.

This opinion attempted to distinguish between a gen-
eral property tax and a special assessment, but it raised
a serious question about the uniformity provisions of
the Michigan Constitution. The Constitution requires
the legislature to provide for the uniform taxation of real
and tangible personal property; however, since special
assessments are levied only on land and premises (by
statute), the attorney general opinion implied that a
general ad valorem property tax to finance ambulance
services could be levied only on real property. For this
assessment to truly be considered a general property
tax (and be in compliance with the Constitution), it
must be imposed on both real and personal property.
Therefore, the characteristics that distinguish ad va-
lorem special assessments from general property taxes
remain unclear despite this opinion.

Conflicting Court Rulings

Ad valorem special assessments have been upheld in
courts even though they do not conform to the legal
definitions of special assessments as distinct from
property taxes discussed above.

In St. Joseph Township v Municipal Finance Commis-
sion (1958), the Michigan Supreme Court upheld a
unit-wide special assessment district created pursuant
to Public Act (PA) 33 of 1951 (commonly referred to
as Act 33)." The court upheld the unit-wide district
based on the fact that the legislature had repealed the
limitation in state law that prohibited unit-wide special
assessment districts when it enacted Act 33. The court
also reasoned that the special assessment should not
be treated as a property tax, even though it met a good
portion of the legal definition of a tax, because it was
not levied on personal property; the court’s conclusion
was that to be considered a tax it must be levied on
all property, real and personal, in a prescribed area.

In Niles Township v Berrien County Board of Commis-
sioners (2004), Niles Township argued that fire protec-
tion should not be considered a general governmental
purpose because it is not mandatory that the township
provide it.’® The Court of Appeals ultimately sided with
Niles Township that it was proper under state law for
the township to levy an ad valorem special assess-
ment to fund fire protection services. The court in this
case based its decision off of previous cases and its
interpretation of state law and held that “it is difficult
to conceive a fairer basis for determination of benefit
from the creation of a fire department than one based
upon value.”

Both of these rulings ignore key aspects of previous
case law providing the distinctions between general
property taxes and special assessments. They seem
to defer to the legislative intent in passing state laws
allowing for ad valorem special assessments rather
than to analyze whether the levies in question met the
requirements in case law to be considered assess-
ments rather than taxes.

Ad valorem special assessments
have been upheld in the courts
even though they do not conform
to the legal definitions of special
assessments as distinct from

property taxes.
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Why These Distinctions Matter

Broadly speaking, both property taxes and traditional
special assessments constitute a charge upon land or
property imposed by a local unit of government, but that
is largely the extent of their similarities. Key distinctions
between property taxes and special assessments exist
in law and practice.

Constitutional and Statutory Restrictions on
Property Taxes

General ad valorem property taxes are subject to nu-
merous constitutional and statutory restrictions; special
assessments are not subject to these.

Uniformity, Assessment, and Equalization

The Michigan Constitution imposes three requirements
on the state legislature as to how property taxes are to
be assessed and levied on real
and tangible personal property:

1) Property must be levied
uniformly across various
property classifications.

2) Property must be uni- practice.
formly assessed at no more
than 50 percent of true cash value (referred to as

state equalized value (SEV)).

3) The legislature must provide a system for the
equalization of assessments."”” The purpose of
equalization is to correct for systematic under as-
sessment or over assessment within assessing
jurisdictions (i.e., cities and townships).

Proposal A of 1994 authorized a limited exception to
the uniformity principle: for school operating purposes,
homestead (generally thought of as a person’s primary
residence) and non-homestead property (generally
second homes and business property) can be taxed
at different rates. Proposal A instituted a modified
acquisition value method for general property taxa-
tion and created taxable value (not SEV) as the base
upon which taxes are levied. Proposal A also limited
annual increases in taxable values on a parcel by
parcel basis to the lesser of five percent or inflation,
excluding new construction.’® The longstanding re-
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Key distinctions between
property taxes and special
assessments exist in law and

quirement that property be assessed at 50 percent of
cash value remains in effect; however, property is taxed
on taxable value until a change in ownership when it
returns to SEV.

Property Tax Limitations
Regarding property taxes, state law stipulates:

e Home rule cities and villages are limited to 20 mills®
for general operations, but they may set lower mill-
age rates in their charters.' Charter cities may levy
additional mills for garbage services (up to three
mills), library services (one mill), services for per-
sons 60 years of age or older (one mill), and funding
pension plans for city police and fire departments
(no set limit).2°

o General law villages are limited to 12.5 mills for
general purposes; this may
be increased to 20 mills by a
three-fifths vote of the elector-
ate. They may also levy up to
five mills for general highway
funds.?’

e Charter townships may levy

up to five mills without voter
approval; that may be increased to 10 mills for 20
years with voter approval.?

e General law counties and townships are collectively
limited to 15 mills for operating purposes by the
state Constitution; this limit includes intermediate
school districts’ (ISDs) levies and the state educa-
tion tax of six mills. County voters may adopt a
separate, fixed allocation up to 18 mills. Addition-
ally, voters may increase these limitations to a
maximum of 50 mills for up to 20 years; the 50 mill
limit includes mills levied by counties, townships,
ISDs, local school districts, and the state.® State
law does not include any defined limit for general
law counties or townships beyond this.

The constitutional tax limits placed on general law
counties and townships do not apply to special as-

g Anmillis a term of taxation. It means $1 of taxation for every
$1,000 of value.



sessments levied by townships. In Graham v City of
Saginaw (1947), the Michigan Supreme Court held that
special assessments were not subject to the 15 mill
limit set in the Constitution.?* A later court criticized,
but did not overrule, the precedent set in Graham. In
Lockwood v Commissioner of Revenue (1959), the
Court questioned the practical differences between
general taxes and ad valorem special assessments,
stating:

“Now it has been clear to us that special assess-
ments are ‘taxes’ and that ordinary people by com-
mon understanding of their Constitution had an
amendment which protected them from additional
property taxation, no matter the brand name which
any legislative act or judicial decision might stamp
on the particular impost or levy against such prop-
erty. One’s home can be lost just as quickly and
finally for nonpayment of ‘special’ assessments as
for nonpayment of ‘general’ taxes.”?®

Regardless of this court statement, ad valorem special
assessments are still not subject to these limitations
(local governments that have gone above their tax
limitations when property taxes
and special assessments are
combined are listed later in
the report). Over the years,
voters and policymakers have
approved additional tax limita-
tions related to the general ad
valorem property tax.

Headlee Rollbacks. In 1978, voters adopted a tax limi-
tation that amended and added various provisions to
Article IX of the state Constitution. Among other things,
the Headlee Amendment added a section that provides
that if the existing property tax base of a unit of local
government increases faster than the rate of infla-
tion, then the maximum authorized property tax rate
must be reduced or rolled back by a commensurate
amount.?® The purpose of this provision is to limit an-
nual increases in local government revenues resulting
from property tax base growth to no more than inflation.
Any increase in revenues beyond inflation requires a
vote of the people.

In 1979, the attorney general issued an opinion that
ad valorem special assessments are not subject to
provisions of the Headlee Amendment.?” The fact that

The taxable value limitation
instituted by Proposal A of
1994 applies only to property
taxes, not ad valorem special
assessments.

these special assessments are not subject to Headlee
rollbacks can create confusion for local officials, but
also may incentivize the use of ad valorem special
assessments because they allow for more revenue
generation long-term.

Taxable Value Limitation. The taxable value limitation
instituted by Proposal A of 1994 applies only to property
taxes, not ad valorem special assessments. Whether
this distinction was understood by voters when they
passed Proposal A is not clear. A 1996 attorney gen-
eral opinion concluded that the taxable value limitation
only applies to general ad valorem property taxes
and that ad valorem special assessments imposed
for Act 33 must be levied on SEV and not on taxable
value.?® Since this opinion, many statutes authorizing
ad valorem special assessments have been amended
to specify that they must be levied on taxable value
rather than SEV.

Statutory Provisions. Several statutory provisions govern
property tax law, but do not apply to ad valorem special
assessments, including “Truth in Taxation” and “Truth
in Assessment” laws.?® These
statutes were passed to clarify
responsibility for property tax
increases. The state govern-
ment has delegated respon-
sibility for administering the
property tax to local legislative
bodies, which are responsible
for assessing property and
determining, within voter-authorized limits, property
tax millage rates.

PA 5 of 1982 amended the General Property Tax Act to
require any taxing jurisdiction which levied more than
one mill in the prior year to annually roll back its property
tax rate to offset any increases in the value of existing
property. This is similar to the Headlee rollback provi-
sion. Headlee rollbacks reduce the maximum autho-
rized rate and are triggered by property value increases
in excess of inflation. “Truth in Taxation” rollbacks
reduce the rate actually levied and are triggered by any
increase in existing property tax values (excluding new
construction and improvements). In effect, the levy on
existing property cannot exceed the total dollar levy
of the preceding year. The local governing body may
increase the levy beyond the prior year amount by pub-
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lishing a public notice and approving the increase after
a public hearing. The purpose of this law is to inform
taxpayers that annual property tax increases are not
solely a result of increases in property values but also a
result of the tax rate imposed by the local government.

PA 213 of 1981 amended the General Property Tax
Act to require any city or township, in which the SEV
exceeds the locally-assessed value, to reduce its maxi-
mum authorized rate so that the levy on SEV does not
exceed that which would have been collected had the
rate been applied to locally-assessed value. PA 213
was enacted to prevent assessing jurisdictions (i.e.,
cities and townships) from increasing property tax
levies solely as a result of the equalization process.

Appeals Processes

Ad valorem property taxes have an appeals process
that is easier to understand and more transparent than
the appeals process for special assessments. Property
taxes may be appealed annually based on 1) the value
of property, 2) constitutional limitations with regard to
millage rates, or 3) constitutional mandates requiring
uniformity, equity, and equalization of assessments.
These challenges can be made before a local board
of review and are relatively inexpensive and simple to
pursue for taxpayers.

Special assessments, including ad valorem special
assessments, fall under a different appeals process,

which is more difficult and costly for citizens to engage
in because they enjoy a presumption of validity under
Michigan law. Citizens have three windows of op-
portunity to appeal special assessments: 1) after their
formation, 2) when district is modified, and 3) after a
special assessment roll is confirmed. Once the initial
appeal period is past, the presumption of validity begins
and they become much more difficult to appeal. It is
important to note that the presumption of validity ap-
plies to the special assessment formation process; the
issue of how much a property’s value has increased
because of a public improvement is not presumed to
be valid.*

This is not the case in all states. In California, special
assessments used to have a presumption of validity
like in Michigan, but Proposition 218 of 1996 brought
about a number of changes to the ways in which lo-
cal governments could raise revenue. In addition to
requiring voter approval for new or increased taxes,
the proposal mandated stricter rules on special as-
sessments. Namely, it required local agencies to
determine the specific benefit a project would have on
specific properties; a general enhancement to property
values no longer is enough of a benefit to allow for a
special assessment.®' Proposition 218 eliminated the
presumption of validity and placed the burden of proof
on the governmental unit creating the special assess-
ment district to demonstrate that assessed property
will receive special benefits.3?

Ad valorem property taxes
have an appeals process that
is easier to understand and
more transparent than the
appeals process for special

assessments.

w8



Skirting Tax Limitations: A Tale of Property and Sales Taxes

The property tax is heavily restricted by the state Constitution and statutory law; a similarly restricted tax is the general sales
tax.” The state Constitution limits the general sales tax to a rate of six percent and restricts the disposition of sales tax revenues
(e.g., most go to support the School Aid Fund and state revenue sharing).#> Due to these limitations, it would be difficult for
the state legislature to expand the state sales tax rate or allow for a local-option sales tax without a constitutional amendment,
which would require a vote of the people. While the sales tax does not have the exact same limits and restrictions as the
property tax, they both provide examples of taxes that are heavily restricted in use and disposition by state law.

If the state legislature, in an effort to provide more funding options for local governments, attempted to evade the limitations
and restrictions on the sales tax by creating a similar, but differently named tax on purchases (say, for example, a purchases
tax), citizens would be upset by this evasive obfuscation of tax policy and rightly so. People would accuse the state of cir-
cumventing the law to illegally expand the sales tax, and they would be right. Courts would likely look past the legerdemain
in titling the tax and determine that the new tax violates the state Constitution.

However, it is similar to what we are doing with ad valorem special assessments. By calling them assessments rather than
taxes, state policymakers and local governments effectively sidestep the limitations and restrictions in state law relating to the
property tax. Calling them “special assessments” is like calling a new tax on sales a “purchasing tax” to avoid the limitations
of the sales tax. It should be illegal.

i The state legislature has authorized various selective sales or excise taxes (hotel accommodations, cigarette, etc.) that have
different tax bases and fall outside of the general sales tax limitations, see Citizens Research Council of Michigan, Report 305:
“Issues Relative to the Constitutionality of Local Sales Taxation in Michigan (https://crcmich.org/constitutionality local_sales_tax-

1992/) for more information.

Ad Valorem Special Assessments in Michigan

Practically, the legal distinctions between property
taxes and special assessments are often blurred by ad
valorem special assessments, which are levied more
similarly to taxes even though they are not subject to
the same restrictions as general taxes (see Table 1,
page 10). Although the term special assessment infers
a benefit uniquely provided to a specific population
of properties, unit-wide special assessments treat all
properties equally. In fact, visitors to the communities
with unit-wide, ad valorem special assessments are
equally able to enjoy the benefits paid for with these as-
sessments. The special benefit principle, which courts
have repeatedly held is the foundation on which rests
the right to levy special assessments, is reduced to a
practical illusion. Furthermore, the ad valorem value
of property bears no consistent relationship to the
benefits received from basic governmental services;
nevertheless, that is the inference that must be drawn
to maintain the illusion that these ad valorem special
assessments are levied in relationship to benefit.®

Despite the clear legal distinctions between ad valorem
property taxes and traditional special assessments, ad
valorem special assessments distort some of these

distinctions and can create reporting and other admin-
istrative difficulties for the state and local governments.
The fact that ad valorem special assessments are
collected at the same time as property taxes and are
spread on the same tax roll also creates confusion for
residents and taxpayers as the differences between
the taxes and assessments they are paying on their
property are not clear.

1950s to Today: Growing Use of Ad Valorem Spe-
cial Assessments

Issues surrounding the use and treatment of ad va-
lorem special assessments have been a policy concern
dating back to the 1980s with little resolution. In the
meantime, their use has only grown. In 2018, there
were 246 ad valorem special assessment districts with
$195.2 million in revenue. State laws enacted in recent
years have served to clarify how they are levied (e.g.,
specifying that they be levied on taxable value), but not
to restrict their use. In fact, some have advocated for
expanding the use of ad valorem special assessments
to additional local governments that are not currently
allowed to levy them. Despite their seeming popularity
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Table 1

Differences between Property Taxes and Special Assessments

Ad Valorem Traditional
General Property Taxes Special Assessments Special Assessments
Size of District Unit-wide Unit-wide Land and premises specially benefitted

Taxable value (modified
acquisition value)

Basis of Levy

Taxable value; sometimes SEV (50%
of cash value)

Market value increase in property;
costs generally apportioned by front
footage or land area/value

Voter Approval Yes, unless authorized by Optional with governing board or No, unless demanded by petition
Required? existing law demanded by petition
Property Real and tangible personal Land and premises; sometimes Land and premises; does not exempt
Included in Levy property exempts property exempted from property exempted from general

: general property tax property tax
Rate Limited? : Yes No No
Subject to Headlee : Yes No Headlee rollback provisions are not
Rollbacks? : applicable

Proceeds Used For Basic municipal services or

infrastructure improvements

Basic municipal services or infrastruc-
ture improvements

Finance physical improvements to
infrastructure

Appeals process transparent
and easy to follow valid

Appeals

among local units that employ this financing strategy,
ad valorem special assessments should not be the
answer to local governments’ fiscal challenges.

Who is Using Ad Valorem Special Assessments?
Police, fire, and public safety equipment and services
are the most popular purposes for which ad valorem
special assessments are levied by far (see Table 2,
page 11). Of the 246 different special assessment
districts in 2018, 90 percent were created to fund some
type of public safety service, most, if not all, authorized
under Act 33. Additionally, almost all of the revenue
from ad valorem special assessments (97 percent)
supports some type of public safety purpose.

Act 33 Assessments for Public Safety Purposes. Act 33
allows townships, villages, and qualified cities to levy
special assessments for police services; fire services;
police and fire services; vehicles, apparatus, equip-
ment, and housing; and ambulance or non-transport
pre-hospital life support services.?* Qualified cities
include cities with a population of less than 15,000 and
a city with a population between 15,000 and 70,000
that is located in a county with a population between
200,000 and 235,000 (i.e., the City of Saginaw). The
act specifies separate 10-mill per year limitations each
for police and fire equipment and no millage limit for
operations. A special assessment district created un-
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Appeals process difficult; presumed

Appeals process difficult; presumed
valid

der this act may be unit-wide or a portion of the local
government. The assessment is due and collected
at the same time as other township taxes. It may be
submitted to electors for approval, but does not require
voter approval to levy.

In the case of Act 33 assessments, some of the legal
distinctions that remained between ad valorem special
assessments and ad valorem property taxes have been
removed by statute, thereby eliminating distinguishing
characteristics between these special assessments
and a general property tax. Act 33 assessments must
be levied on taxable value and must exempt property
that is exempted from the general property tax. Act 33
essentially allows some, but not all, local governments
to levy a tax to support public safety services, but treat
it as an assessment under state law.

Other Types of Ad Valorem Special Assessments. Other
general government services currently funded through
ad valorem special assessments include garbage ser-
vice, libraries, and parks and recreation. The remaining
types of special assessment districts (i.e., street lights,
roads, drains, and sidewalks) could possibly meet the
special benefit requirement if they are only applied to
the specific areas within a community that are benefit-
ting from special improvements or services, but not if
they are being levied unit-wide.



Table 2
Types of Ad Valorem Special Districts, 2018

Number of Percent  Revenue from Percent
Districts ~ of Total Districts of Total
Fire 158 64.2% $88,249,442  45.2%
Police/Public Safety 37 15.0% $80,398,607 41.4%
Ambulance/ALS 12 4.9% $4,918,923 2.5%
Fire/Police/EMS combined 11 4.5% $14,732,542 7.6%
Street Lights 8 3.3% $1,582,929 0.8%
Roads 6 2.4% $590,110 0.3%
Drains 5 2.0% $2,532,072 1.0%
Disposal/Garbage 2 0.8% $746,727 0.4%
EMS 2 0.8% $555,391 0.3%
Fire/Ambulance 1 0.4% $648,063 0.3%
Library 1 0.4% $30,068 0.0%
Other 1 0.4% $127,018 0.1%
Parks/Recreation 1 0.4% $33,247 0.0%
Sidewalk 1 0.4% $11,547 0.0%
Total 246 $195,156,686
Source: Michigan Department of Treasury
Types of Local Governments. Of the ad valorem special
assessments statewide, almost 84 percent are levied by
townships with much smaller percentages being levied
by cities and villages (see Chart 1). Of 192 different Chart 1
units (note: this number is lower than total special as- Types of

sessment districts because some units levy multiple
assessments), 83 (43 percent) levy more mills in special
assessments than in general taxes." Of these local
units, all but two (Ecorse and Saginaw) are townships.
One government, Mills Township in Midland County,
levies a 2.25 mill special assessment for fire services
and a 2.25 mill property tax for operating purposes.

Almost half of all special assessments (46 percent)
levied in 2018 were by local governments (small cities
or townships) in eight counties across the state, ranging
from rural counties to the populous counties of South-
east Michigan (see Map 1, page 12). The remaining 54
percent of local governments levying unit-wide special
assessments are located in 45 counties; 30 counties

h  General taxes levied excludes levies for debt millages.

do not have any local units levying an ad
valorem special assessment. The average
ad valorem special assessment rate in 2018
was 2.2257 mills.

Ad valorem special assessments are used
extensively in Southeast Michigan. Wayne
County has seven local units levying 13
ad valorem special assessments; Oakland
County has nine local units levying 15 as-
sessments; and Macomb County has 11
local units levying 16 assessments.

It is not only local governments in densely
populated counties that are taking advan-
tage of ad valorem special assessments. In
Van Buren County in Southwest Michigan
(population density of 69 persons per square
mile), 15 local units are levying 20 ad valorem
special assessments. The majority of levy-
ing units are townships, although two cities
and two villages are each levying special as-
sessments. All the assessments support fire
and/or other public safety services with the
exception of one that is used to fund roads.

Local Units Levying

Ad Valorem Special Assessments

Villages, 5.3%

Sourc

Cities,
10.6%

Townships,

84.1%

e: Michigan Department of Treasury
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Map 1
Number of Ad Valorem Special
Assessment Districts per County in 2018

[] nosaps

. Less than 5 SADs

[] stossaps

. 10 or more SADs

Source: Michigan Department of Treasury

While the cities that are levying ad valorem special
assessments are fairly small (per state authorizing
legislation), some of the charter townships are quite
large and operate like decent size cities (e.g., Clin-
ton Charter Township in Macomb with a population
of almost 100,000; Waterford Charter Township in
Oakland has over 70,000 people; and Canton Char-
ter Township in Wayne with over 90,000 people). In
many of the townships levying ad valorem special
assessments, their total special assessment millage
rate is higher than their general property tax millage
rate (Table 3 provides examples of some of these
townships, but not an exhaustive list).

With respect to cities, most have higher general op-
erating millage rates but that does not preclude them
from having high special assessment rates (see Table
4, page 13). Ecorse and Saginaw are the only cities
with a higher assessment rate than tax rate, but some
cities levy fairly high property tax millages at the same
time that they levy substantial special assessments.

Table 5 (see page 13) highlights the cities and town-
ships that appear to have property taxes close to their
rate limit and may have adopted ad valorem special
assessments in order to secure more taxing authority.
Tax limitations can vary depending on state law or city
or village charter, but Table 5 includes cities that have a
combined special assessment and property tax millage

Table 3
Select Townships with High Special Assessment Millage Rates, 2018
Special Assessment  Special Assessment  Property Tax
Township County Millage Rate Purpose Millage Rate
Royal Oak Township Oakland 19.7500 Garbage, Fire, Parks, 13.2102
and Street Lights

Carrollton Township Saginaw 11.9500 Public Safety 0.9134
Canton Charter Township Wayne 9.5340 Public Safety 2.8160
Clinton Charter Township Macomb 9.0000 Public Safety 5.4829
Chesterfield Township Macomb 8.0000 Public Safety 0.7776
Brownstown Charter Wayne 8.0000 Public Safety 4.0221
Township
Clay Township St. Clair 6.7250 Public Safety 0.5422
Bruce Township Macomb 5.5300 Public Safety 1.7443
Sheridan Township Calhoun 5.5000 Fire 0.7985
Higgins Township Roscommon 5.0000 EMS 1.4276

Source: Michigan Department of Treasury
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led4

Select Cities with High Special Assessment Millage Rates, 2018

over 20 mills and townships that
have a combined millage above
10 mills. Some local governments

Special Assessment  Special Assessment  Property Tax gppear to have maxed out on their
City County Millage Rate Purpose Millage Rate property tax levy; others maintain
Ecorse Wayne 33.2766 Public Safgty and 23.6063 g fairly low property tax levy (e.qg.,
Street Lights Canton Charter Township), but
Harper Woods Wayne 20.0000 Public Safety 24.6903  Kgave exceeded their property tax
Melvindale Wayne 10.0000 Public Safety 23.2892  |imitation when combined with their
Fraser Macomb 9.0000 Public Safety 21.7998 assessment rate.
River Rouge Wayne 8.0000 Public Safety 23.9816
Saginaw Saginaw 7.5000 Public Safety 7.3830 Ecorsein Wayne County levies the
Bangor Van Buren 6.7500 Public Safety 16.9604 largestspecial assessment millage
Swartz Creek Genesee 4.9000 Public Safety 11.6759 of 22.'2997 mills t(.) fund police and
Kingston Village Tuscola 4.0000 Public Safety 14.3696 public safety services. At the other
end of the spectrum, Tuscarora
Source: Michigan Department of Treasury Township (in Cheboygan County)
has the lowest special assessment
millage of 0.0439 mills for street
Table 5
Local Governments with High Combined Tax Rates, 2018
Special Assessment Property Tax Total
County Millage Rate Millage Rate Millage Rate
Ecorse Wayne 33.2766 23.6063 56.8829
Harper Woods Wayne 20.0000 24.6903 44.6903
Melvindale Wayne 10.0000 23.2892 33.2892
Royal Oak Charter Township Oakland 19.7500 13.2102 32.9602
River Rouge Wayne 8.0000 23.9816 31.9816
Fraser Macomb 9.0000 21.7998 30.7998
Redford Charter Township Wayne 8.4700 18.3458 26.8158
Hazel Park Oakland 2.8000 21.8238 24.6238
Bangor Van Buren 6.7500 16.9604 23.7104
Ferndale Oakland 3.5333 18.9689 22.5022
Gaastra Iron 3.0000 18.2016 21.2016
Gaylord Otsego 3.0000 17.1382 20.1382
Clinton Charter Township Macomb 9.0000 5.4829 14.4829
Waterford Charter Township Oakland 2.9500 10.6291 13.5791
Benton Charter Township Berrien 3.5000 9.9196 13.4196
Carrollton Township Saginaw 11.9500 0.9134 12.8634
Kalamazoo Charter Township Kalamazoo 3.5400 8.9412 12.4812
Canton Charter Township Wayne 9.5340 2.8160 12.3500
Brownstown Charter Township Wayne 8.0000 4.0221 12.0221
Champion Township Marquette 2.5000 8.9067 11.4067
Brandon Charter Township Oakland 4.3905 6.7142 11.1047
Lansing Charter Township Ingham 2.0307 9.0065 11.0372

Source: Michigan Department of Treasury
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lights. Royal Oak Township (in Oakland County) levies
the most special assessments (four millages), but it is
not alone: another 43 local governments levy multiple
assessments. The City of Sylvan Lake (in Oakland
County) provides an example where an ad valorem
millage is similar to a traditional special assessment:
it is levied by the city; the assessment is small (0.07
mills); it finances drain projects; and general services are
financed by general property taxes that are much higher
than the special assessment levy. (See Appendix A for
a detailed listing of ad valorem special assessments.)

Possible Reasons for Increased Use

The increased use of Act 33 assessments is largely
responsible for the growth in special assessments
statewide. Inrecent years, Act 33 has been amended
to provide that special assessments be levied on tax-
able value and that all property exempted from general
property taxes be exempted from special assessments.
This has served to make these types of special as-
sessments even easier to levy and more productive
for townships, villages, and select cities because they
are levied more similarly to general property taxes.
They do not require a vote of the people, though the
township board or city

council may submit the Chart 2

Also, Act 33 assessments, as well as those levied
under other state laws, are not subject to Headlee
rollbacks. This creates an incentive for units to levy an
ad valorem special assessment rather than an ad va-
lorem property tax because special assessments have
greater long-term revenue growth potential because
rates will not be rolled back. This was even more true
when ad valorem special assessments were required
to be levied on SEV rather than taxable value; SEV
has much greater growth potential than taxable value
because it is not restricted by inflation and grows with
the market value of properties. However, most state
authorizing legislation has been amended to require
that special assessments, like general property taxes,
be levied on taxable value.

Michigan’s economic struggles throughout the 2000s
have created fiscal challenges for local governments.
On the revenue side, state policymakers faced with
tight state budgets have cut discretionary state revenue
sharing payments in order to maintain budget balance.
Since 1998, cumulative revenue sharing losses to lo-
cal governments total more than $8 billion; in Fiscal
Year (FY) 2018, the decline was almost $900 million
(see Chart 2). Additionally, the Great Recession saw

question of establish-  cqngtitytional, Statutory, and Unfunded State Revenue Sharing, FY1981-FY2018

ing a district to electors.
$2,500

Once a local unit levies
an ad valorem special
assessment for public
safety purposes, it allows
general property tax rev-
enue that previously sup-
ported those services to
be reallocated to finance
other services. State
law has made this fairly
easy and local units have
therefore increased their
use of these types of ad
valorem special assess- $0
ments.
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property values and property tax revenues decrease
quickly and substantially for many local governments.
From FY2008 to FY2012, the taxable value of all cities
in Michigan fell 18 percent. Due to the state tax limita-
tions, revenues from taxes levied on existing properties
can decline quickly, but can recover at no greater than
the rate of inflation. This is a particular problem for
many of the mature, built out communities that do not
experience much opportunity for new construction.3®

Decreases in state revenue sharing coupled with declin-
ing property tax revenues for many local governments
have contributed to a municipal finance crisis and helps
explain why more local governments might turn to ad
valorem special assessments to fund services.

Funding the Same Basic Government Services
Differently

Most local governments pay
for fire and police (and other
general government services)
through the adoption of an ad
valorem property tax that is
levied on real and personal
property and subject to voter
approval, as well as consti-
tutional and statutory restric-
tions on the tax rate and duration. A limited number
of local units are authorized to fund the same general
government services through ad valorem special as-
sessments that are levied only on real property, have
different authorizing and reporting requirements, and
are not subject to the constitutional and statutory re-
strictions on their levy. Is this arrangement fair?

Linkage between Property Value and Benefit is Tenuous
The case law related to special assessments and how
they differ from general property taxes is replete with
the requirement that special assessments can only be
levied when the property specially assessed receives a
benefit from the improvement differing from the benefit to
the general public and that the linkage between assess-
ments levied and benefits received be clear and direct.

When ad valorem special assessments are levied to
support municipal operating services (e.g., police,

Decreases in state revenue
sharing coupled with declin-
ing property tax revenues for
many locals have contributed
to a municipal finance crisis.

fire, parks), they primarily benefit individuals and the
general public rather than the specific property being
assessed. Inthe case of fire services, it can be argued
that they benefit the property assessed, butitis hard to
argue that they provide a benefit beyond the general
benefit to property owners throughout the local unit
of government. It is also hard to identify what benefit
is conferred upon vacant land when an ad valorem
special assessment is levied for these services. In
fact, you do not have to be a property owner, renter, or
even a resident of the community to enjoy the benefits
of the services funded by these special assessments.
They are municipal operating services for which the
general public has the opportunity to benefit equally.

Taxpayer Confusion

Average taxpayers cannot differentiate whether they
are paying a property tax or an ad valorem special
assessment, which raises a
serious concern about the fair-
ness of treating them differently
under state law.

When it comes to traditional
special assessments that are
levied for a specific capital
benefit and are apportioned
on land area or property front footage, it is easier to
differentiate them from traditional property taxes and it
makes sense to treat them differently under state law.

For an ad valorem special assessment used to fund a
general government service, it is probably not clear to
the taxpayer why or how it is different from their general
property taxes. Even though itlooks and acts like a tax,
ad valorem special assessments are not subject to the
constitutional and statutory restrictions that have been
enacted related to ad valorem property taxes. This
raises equity issues as some local governments pay
for general government services through ad valorem
property taxes, which are subject to tax limitations and
restrictions, and others fund the same services through
ad valorem special assessments. The differences
between the two types of levies shows that the use of
ad valorem special assessments is not only confusing,
but can be inherently unfair.
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Recommendations

While the use of ad valorem special assessments to
finance local government services is technically legal,
it undermines the legal and practical distinctions be-
tween taxes and special assessments. Despite this,
state policymakers have continued to open the door
to allow for their use.

Ad valorem special assessments should not be main-
tained in their current form. Special assessments
should be levied only for recuperating costs that in-
crease the market value of specific properties; they
should not be unit-wide and they should not support
general government services. If a local unit needs
revenue to support general services, it should do so
through a property tax levy
that requires voter approval
and is subject to constitu-
tional and statutory tax limi-
tations. If the property tax
is not sufficient to meet the
needs of local governments,
then the bigger issue of the
inadequacy of the municipal
finance system needs to be
addressed.

general taxes.

Eliminate Statutory Authorizations for Unit-Wide
Ad Valorem Special Assessments

The first recommendation to eliminate statutory au-
thorizations for unit-wide ad valorem special assess-
ments is not a new one; we originally made it in our
1997 report on the same topic. In order to finance
general government services, local governments
should be required to levy ad valorem property taxes
or other taxes authorized by state law. Property taxes
would subject the levies to voter approval as well as
constitutional and statutory restrictions. It would give
property owners more rights to appeal the levies. This
recommendation would also make ad valorem taxes
levied to support general government services easier
to track by making the general property tax the sole
method for raising funds.

This solution would eliminate only a subset of the
special assessments authorized in state law. It would
not require the elimination of traditional special assess-
ments, which are levied for specific capital improve-
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General governmental services,
such as public safety (police, fire,
emergency medical services, and
ambulance) should be funded by

ments; are apportioned on front footage, land area,
or land/property value; and are not levied unit-wide.

It may be proper to use property value as the means of
apportioning a traditional special assessment because
the improvements can provide special benefits that will
increase the value of properties. The problem with
using taxable value to apportion assessments is that
taxable value does not necessarily equate to market
value, especially if a property has not been sold in
many years. In Michigan, market value is measured
by the SEV (i.e., 50 percent of true cash value). This
better reflects the increase in property value due to
any improvement made.

General governmental ser-
vices, such as public safe-
ty (police, fire, emergency
medical services, and am-
bulance) should be funded
by general taxes. This could
take the form of the general
operating tax or dedicated
tax levies. When fire and
police services, for example, are financed from general
property tax revenues, local officials are forced to bal-
ance these as well as other competing priorities against
the availability of those revenues. The process of al-
locating limited resources among competing demands
is the essence of public budgeting and is an integral
part of determining local priorities.

The fact that local units may not be able to replace the
lost special assessment revenue with new property
tax revenue should not be dispositive because no lo-
cal government should enjoy a perpetual right to levy
unlimited taxes. It is important to note that some of
the townships using special assessments to finance
police or fire services have very low general property
tax rates and have room within tax limitations to raise
more property tax revenue with voter approval. For
those townships that are at their property tax limits,
one potential solution is to become a city. State law
allows communities to form cities and draft a charter
with the taxing authority to meet their revenue needs.

The traditional special assessment was created to fi-
nance capital improvements to specific properties, not



to fund general government services. To levy what is
essentially a unit-wide property tax but call it a special
assessment, is stretching the limits of the law and ac-
ceptable policy. Ageneral tax on property, whether it is
called a tax or a special assessment, should be subject
to the property tax limitations written into state law.

That being said, it should be recognized that these
unit-wide ad valorem special assessments usually are
levied to fund essential government services — police,
fire, and other public safety services — that cannot just
be eliminated because their funding source has been
withdrawn.

Nearly 70 years of bad public policy has allowed many
local governments to create a dependence on this
revenue raising device. Some local governments have
turned to unit-wide ad valorem special assessments as
a last resort, because other
revenue options were either
insufficient or perceived to
be too great of a political
challenge to overcome. Vari-
ous property tax limitations
have made identifying and
enacting replacement rev-
enue difficult. The following
recommendations offer al-
ternative means of funding these services, but there
may be others. This recommendation should not be
implemented in isolation.

Establish Police and Fire Authorities

The maijority of ad valorem special assessments are
levied to fund public safety services under Act 33. Any
local government that is currently levying this type of
special assessment could seek to form a public safety
authority (local authorization required) which then would
have the authority to levy a property tax (with voter
approval) to support public safety services within the
geographic footprint of all participating authority mem-
bers (subject to the millage limitation established by the
voters). This would eliminate the need for unit-wide ad
valorem special assessments, but would also keep the
local unit from having to levy a general property tax to
support the service and, instead, create a new authority
to fund and provide the public safety service. It would
require the local government to join with another local
government to create a multi-jurisdictional authority.

The state and local governments
should take a serious look at the
municipal finance and service
delivery system, which has not
changed much since the 1800s.

Establishing public authorities is a good option for a
number of reasons. First, they are subject to voter
approval and also need voter approval to levy property
tax millages. Second, they are also subject to some
constitutional property tax limitations, although they
are not subject to the 15, 18, or 50 mill property tax
limitations. Additional property tax limitations could be
written into the bylaws of the public authority. Third,
they are multi-jurisdictional, which leads to services
being provided across a larger geographic region and
can lead to efficiencies and cost savings.

Units of local government have been authorized to
establish authorities for numerous purposes' through-
out the years, including emergency services, which is
defined as fire protection services, emergency medical
services, police protection, and any other emergency
health or safety services.)

Rethink Municipal Finance
and Governance

One reason unit-wide ad va-
lorem special assessments
have become so popular is
that state revenue sharing is
severely underfunded rela-
tive to statutory intent and
local governments have struggled raising enough rev-
enue from the general property tax to fund vital public
services. As discussed above, many governments
experienced severe property value reductions and tax
revenue declines with the Great Recession. Coming
out of the recession, property tax limitations have
slowed the recovery of property tax revenues. At the
same time, state revenue sharing to local governments
has declined substantially since 2000. Ad valorem spe-
cial assessments have provided a way to get around
some of these funding limitations and provide needed
revenue to local governments. However, the fact that
local governments have limited revenue options and
need to fund public safety and other services does not
justify the implementation of bad policy.

i Citizens Research Council of Michigan. Report #346: “Au-
thorization for Interlocal Agreements and Intergovernmental
Cooperation in Michigan,” April 2007 (https://crcmich.ora/
authorization_interlocal_agareements_intergovernmental_co-

operation-2007/).
j Emergency Services to Municipalities. PA 57 of 1988 (MCL

124.601-124.614).
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If the property tax is not sufficient to meet local own-
source revenue needs, then local governments need
more revenue options, which could include sales or
excise, income, transportation, “sin”, or other specific
taxes. Additionally, the state and local governments
should take a serious look at the municipal finance and
service delivery system, which has not changed much
since the 1800s despite advances in transportation,
communication, and technology.

New Local-Option Taxes

The Research Council recently released a report pro-
viding detailed information on current local taxes and
possibilities for expanded local-option taxes.X This
research was prompted in part by the fact that the
local property tax is insufficient as the sole revenue
source funding many local
governments. High property
tax rates are burdensome to
taxpayers and generally un-
sustainable. Allowing local
units that are struggling to meet
their revenue needs to levy ad
valorem special assessments
just serves to raise the overall
property tax burden on residents.

Local-option taxes discussed in the report include
income, sales, motor fuel and vehicle related, utility,
“sin”, tourism, amusement/entertainment, 9-1-1 and
phone related, and sharing economy taxes. Some
types of taxes would be easier to implement than
others; some types of taxes are a better fit in some
communities than others; but the overall message of
the report was that Michigan is an outlier and needs to
provide its local units with more taxing opportunities.
Many other states afford their local units a number of
tax options to capture economic activity and create
diverse revenue streams.

If the state allowed for more local-option taxes, then lo-
cal government officials and voters could decide on the
appropriate menu and level of services and the taxes

k  Citizens Research Council of Michigan. Report 399: “Diversi-
fying Local-Source Revenue Options on Michigan,” February
2018 (https://crecmich.org/PUBLICAT/2010s/2018/rpt399_Lo-
cal_Option_Taxes.pdf).
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While it is true that local units
need more revenue options,
it is also true that many ser-
vices can be provided more
efficiently at the regional level.

to finance those services. Areas that cater to tourism
might focus on tourism-related and sales-related taxes
in an effort to share the tax burden with visitors. Areas
that are employment centers might focus on income-
related and sales-related taxes. While the state can
authorize new local-option taxes (for the most part, a
local sales tax may require a constitutional amendment
and statewide vote of the people), no new taxes can be
implemented at the local level without voter approval.
Authorizing more local taxes just provides more options
for local units and voters. Currently, township and vil-
lage officials and voters have one option — a property
tax, either through a general tax or an assessment.
City officials and voters have two options — property
or income taxes.

Regional Taxes and Service
Delivery

One of the key findings of the
research into local-option taxes
was that these taxes are best
levied at the regional (e.g.,
county) level rather than the
most local level. If the state
authorizes new taxes to cities
and townships, it could introduce economic distortions
by allowing individuals and businesses to adjust their
tax burden fairly easily by changing the jurisdictions in
which they live and do business. Authorizing taxes at
the most local level could also intensify competition and
socioeconomic disparities across local governments.
Many of these concerns can be addressed by levying
new taxes at the regional level.

In related policy, the Research Council has supported a
push for greater county service provision and regional
service delivery.® Our research found that the pre-
carious financial condition of many local governments
could be addressed by expanding regional governance
at the county level; we identified a number of service
categories (e.g., information technology, administra-
tion, tax collection, property assessment, public safety,
etc.) that could benefit from county provision. Counties,
as a regional form of government, are well suited to
provide services to residents of smaller municipalities
and to partner with larger municipalities to maximize the
economies of scale so services can best be provided
to benefit residents.
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While it is true that local units need more revenue
options, it is also true that many services can be pro-
vided more efficiently at the regional level. Coupling
new regional taxes with regional service delivery at
the county level might help to eliminate the need for
ad valorem special assessments. Ad valorem special
assessments are levied largely by townships providing
public safety services; if these services are provided at
the county level, it would free up the township from hav-
ing to fund the service through an ad valorem special
assessment. Townships and small cities could focus
their funding and efforts on place-making and attract-
ing residents to their communities while the county can
provide many back-office functions and other services.
If, for example, a county provides police services to all
the townships within it, each township can still have
specific officers dedicated to
their township and their patrol
so that they become a part of
the community; the only differ-
ence would be that they would
work for the county and all the
back-office functions would be
provided by the county.

Proper Role of Special Assessments

Traditional special assessments have a place in this
reformed municipal finance system. They can provide
an acceptable financing tool to provide needed capi-
tal improvements within local governments (or, more
accurately, a portion of the local government). That
being said, they also come with their own issues and
problems related to their use.¥”

First, the levy of traditional special assessments is
unnecessarily complex and difficult due to the fact
that the rules governing special assessments are
dispersed between multiple statutory guidelines and
judicial decisions. This can make understanding and
following the rules difficult; despite this, failure to follow
all laws related to a special assessment can make it
voidable and require the local government to start the
process over.38

Additionally, some special assessments are levied
under the state’s “tax laws” and are appealed to the
Michigan Tax Tribunal; others are levied under the

state’s “police powers” and are appealed to a court of

Standardization and simplifi-
cation of the laws and rules
related to traditional special
assessments, as well as the
appeals process, would help.

law. Different appeal processes, as well as a gener-
ally complicated appeals process, further confuse the
matter. Standardization and simplification of the laws
and rules related to traditional special assessments,
as well as the appeals process, would help to address
this issue.

Secondly, measuring the special assessment benefit
can be difficult. In order for a jurisdiction to legally levy
a special assessment, the project to be funded by the
assessment must be deemed an immediate necessity
and a clear benefit to the special assessment district
must be established. It is not usually difficult to define
a benefit in relation to a special assessment, but the
process of determining which exact properties benefit,
and should be included in the special assessment dis-
trict, can be problematic.

Benefits from public projects
can be direct and indirect; only
costs resulting in direct benefits
can be funded through the
levy of a special assessment.
Direct benefits are defined as
a market value increase in
benefitting property; special
assessments do not need to be apportioned in an
amount exactly equal to the market value increase, but
the apportionment must be reasonable. For example,
if a local government is installing a water main to sup-
ply water to a specific neighborhood, those residents
can be charged an assessment to cover the costs of
installing the necessary water main. Costs can be
apportioned in several different ways, including per
front foot, per lineal foot, per acreage, etc., depend-
ing on the project. If the local government plans to
install an oversize water main (12-inch rather than the
necessary eight-inch) to accommodate future growth
in the community, then the costs above those incurred
for an eight-inch drain lead to indirect benefits and
should paid by the local government as an at-large
assessment.

The idea of benefit and apportioning costs is not difficult
to comprehend, but operationalizing benefit determi-
nation and costs can be quite difficult. The process
is called benefit analysis and requires a valuation
expert (i.e., someone who understands how the value

19



of capital investment can be spread across a specific
geography) with a skill set beyond that of an admin-
istrator, accountant, or engineer; however, it can fall
to those without the necessary expertise to determine
the value of benefits.

Finally, another source of confusion relates to land
value versus property value. Most laws allowing for
the levy of special assessments refer to land value
rather than property value. If an assessment burden
is based on land value, then two identical plots of land

Conclusion

(one vacant and one with property on it) would be as-
sessed the same. If an assessment burden is based
on property value, then two identical plots of land could
be assessed differently depending on the value of the
structures on the property. Clarification and uniformity
in state law as to whether special assessments should
be levied based on land value or property value would
address thisissue. Certain types of levies are, by their
nature, based on land (e.g., front footage) or property
(e.g., ad valorem), but clarity for all types of levies
would be useful.?°4041

The problem addressed in this paper is not with all
special assessments, but with the hybrid ad valorem
special assessment, which is levied like a tax, but regu-
lated like a special assessment. Traditional special
assessments provide a financing option for needed
capital improvements within a local unit of government.
General government services that are provided unit-
wide should be funded from tax revenues.

The Research Council has addressed this issue in the
past (once in 1983 and again in 1997) and little prog-
ress has been made on any of our suggested remedies.
Despite our admonitions against ad valorem special
assessments, their use has only increased in recent
years. They have become a Band-Aid for local units
that allows state and local officials to avoid the hard
issue of the broken municipal finance system. Ad-
dressing this issue will require state and local officials

%20

to rethink how local government is structured, how it
is funded, and how services are provided.

The three general recommendations made in this re-
port reflect this need to address the overall municipal
governance and finance system: 1) eliminate statutory
authorizations for unit-wide ad valorem special assess-
ments, 2) establish police and fire authorities, and 3)
rethink municipal finance and governance.

These recommendations are not mutually exclusive
and can be pursued concurrently. Ultimately, state
policymakers need to restructure the municipal gov-
ernance system to provide regional governance, ad-
equate revenue, and efficient services. If local units
had adequate revenue options and were required to
provide services regionally when possible, ad valorem
special assessments would no longer be necessary.
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