CRC SprecIiAL REPORT

MicHIGAN CONSTITUTIONAL ISSUES

A publication of the Citizens Research Council of Michigan May 2010

Seventh in a series of papers about state constitutional issues

ARTICLE 1V — LEGISLATIVE BRANCH

In Brief

At the November 2, 2010 general election, the voters of Michigan will decide whether to call a constitutional convention
to revise the 1963 Michigan Constitution. The question appears on the ballot automatically every 16 years as required
by the Constitution. The Constitution provides that a convention would convene in Lansing on October 4, 2011. If the
guestion is rejected, it will automatically appear on the ballot again in the year 2026.

The Citizens Research Council of Michigan takes no position on the question of calling a constitutional convention. It
is hoped that examination of the matters identified in this paper will promote discussion of vital constitutional issues
and assist citizens in deliberations on the question of calling a constitutional convention.

State government powers are expansive and shared among three branches of government: legislative, executive, judicial.
The lawmaking powers reside with the Michigan Legislature, which consists of a senate and a house of representatives.
Should voters approve the calling of a constitutional convention, it is likely that delegates to the convention would
examine a number of provisions contained in Article IV entitled, “Legislative Branch”, dealing with: obsolete provisions
and institutional matters; the legislative structure; term limitations; setting elected officials’ compensation; and other
issues. The legislature’s role in the state’s financial affairs as described outside of Article 1V (e.g., “power of the purse” in
Article IX and “balanced budget” in Article V) will be covered separately in forthcoming analyses.

Introduction

Article IV, Section 1 succinctly states that legislative of legislative authority. Article 1V, however, does
power “is vested in a senate and a house of repre- contain provisions that define legislative powers, in
sentatives.” Absent further refinement of such pow- addition to provisions that involve the legislative in-
ers, such authority would be sufficient to allow the stitution itself; its structure, organization, and pro-
legislature to carry out all acts that are embraced cedures. This article also contains provisions gov-
within the concept of the general powers of govern- erning the legislative redistricting process, which have
ment. Unlike the executive and judicial branches of been deemed to be unconstitutional by the Michi-
state government that exercise powers specifically gan Supreme Court, that should be eliminated and
enumerated to them, the Michigan Constitution, in replaced with valid language.

theory, does not need to define the specific grants

Obsolete Provisions

States have considerable discretion in drafting the the language of a state constitution confusing and
fundamental law that govern their operations and misleading to the citizenry. These provisions should
that afford rights to their citizens. State constitu- be removed or revised to reflect the current status
tions, however, are bound by the parameters of the of law.
United States Constitution and may not violate the
provisions contained in that document. State con- Article IV contains provisions relating to legislative
stitutional provisions that are obsolete because they redistricting that are not consistent with the federal
violate the provisions of the federal constitution make 7 constitution. Given the importance of redistricting
CRC
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to the electoral process and to
ensuring representative democ-
racy, the existing language that
details the process of redistrict-
ing and the body responsible for
this process should be eliminated
and replaced with wording that
complies with the United States
Constitution.

Legislative Redistricting

Legislative redistricting is the pro-
cess by which a state is divided
into geographic districts from
which voters elect state senators
and state representatives. With
respect to legislative redistricting,
the 1963 Michigan Constitution is

deficient in three respects: 1) it
does not specify what body,
agency, or official is responsible
for the process; 2) it does not list
the state-specific standards that
govern the process; and 3) it does
not indicate how often the pro-
cess is to take place. Despite the
fact that Michigan has been with-
out valid redistricting provisions
for the past 30 years, neither the
legislature, nor the voters through
their power to propose constitu-
tional amendments, has chosen
to address the issue.

Background

Michigan’s current constitutional
redistricting provisions were

drafted at the same time prece-
dent-setting legal cases were be-
ing decided by the U.S. Supreme
Court establishing standards that
states are required to follow in the
redistricting process, namely the
“one person, one vote” principle.
The 1963 Constitution was crafted
and took effect before federal le-
gal precedent on the matter was
settled and requires legislative dis-
tricts to be crafted on a combina-
tion of factors, including popula-
tion and land area. In 1962, the
U.S. Supreme Court set the stage
for future review of state legisla-
tive redistricting standards when
it found that the matter was sub-
ject to judicial review and that it

“Apportionment” or “Redistricting”?

These two terms are often used interchangeably; however, doing so can lead to confusion. The terms have
distinct definitions, depending on the context in which they are being discussed, e.g., state legislative bodies or
the U.S. Congress. “Apportionment” is the process of determining the number of representatives to which each
state is entitled in the U.S. House of Representatives. Each state is guaranteed at least one representative. The
process of dividing the remaining seats in the U.S. House among the various states following each decennial U.S.
census is called “reapportionment”. (Seats in the U.S. Senate are not apportioned among the states because
each state is assigned two seats in that chamber, regardless of population.) Once each state’s allocation of U.S.
House seats is determined, geographic boundaries for each congressional district are established, a process
called “redistricting”. States carry out the redistricting process for seats in the U.S. House. In the federal
vernacular, “apportionment” and “redistricting” have separate meanings.

With respect to legislative bodies at the sub-federal government level, the term “apportionment” has little relevancy
in light of U.S. Supreme Court rulings requiring the distribution of political power on the basis of “one person, one
vote”. Because the Michigan Constitution was drafted before resolution of these federal court cases, the original
language refers to “apportionment” because legislative seats were “apportioned” to areas of the state based on
land and population factors. Today, political power is required to be distributed primarily on the basis of population.
Thus, the appropriate term to be used in state constitutions, including Michigan'’s, with respect to distributing the
power of legislative bodies is “redistricting”. As is the case at the federal level, this is a process of determining the
geographical boundaries of individual legislative districts following each U.S. census.
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was not solely the province of the
political process in the states.! By
June of 1964, the U.S. Supreme
Court had rendered a decision that
both houses of a bicameral state
legislature must be divided up sub-
stantially on a population basis.?
In light of the federal court action,
the Michigan Supreme Court
deemed the constitutional provi-
sions related to the method of re-
districting in Michigan (e.qg., popu-
lation and land area) to be in
violation of the Equal Protection
Clause of the Fourteenth Amend-
ment to the U.S. Constitution.?

Responsibility

Absent clear lines of constitutional
responsibility to the contrary, re-
districting is a function to be dis-
charged by state legislative bod-
ies. The Michigan Constitution
(Article 1V, Section 6) entrusted
this responsibility to an indepen-
dent body (Commission on Legis-
lative Apportionment); however,
this body was declared unconsti-
tutional in 1982 by the Michigan
Supreme Court, largely on the rea-
soning that the body did not have
valid criteria to guide its actions
following the Court’s finding that
apportionment provisions of the
state constitution violated the fed-
eral Equal Protection Clause.*
Since that time, the Michigan Leg-
islature has attempted to carry out
the redistricting process. Inyears
in which an independent body or
the legislative body failed to fulfill

! Baker v Carr (369 US 186; 1962)

2 Reynolds v Sims (377 US 533;
1964)

% In re Apportionment of State Leg-
islature — 1982 (413 Mich 96; 1982)

this fundamental and recurring
governmental function, responsi-
bility for redistricting has fallen to
the judicial branch of government.

The Michigan Supreme Court drew
up legislative districts following the
1970, 1980, and 1990 U.S. cen-
suses. The Commission on Legis-
lative Apportionment initiated the
redistricting process following the
1970 and 1980 censuses, but was
unable to agree to a final plan and
thus the courts finalized a plan.®
Following the 1990 census, the
Michigan Legislature failed to
adopt a redistricting plan and the
final plan was developed by the
Supreme Court.

The “void” of constitutional re-
sponsibility and standards was
filled in 1996 by way of Public Act
463, which directed the Michigan
Legislature to develop a redistrict-
ing plan following each census,
beginning in 2000, and prescribed
the specific guidelines to use,
while adhering to federal law.
The state law further directed
that the Supreme Court “shall
have original and exclusive state
jurisdiction to hear and decide all
cases or controversies” involving
redistricting plans developed by
the legislature.® PA 463 marked
the first time following the Su-
preme Court’s 1982 ruling invali-
dating the role of the Commis-
sion on Legislative Apportionment
that responsibility for the redis-

4 In re Apportionment of State Leg-
islature — 1972 (387 Mich 442;
1972). Inre Apportionment of State
Legislature — 1982.

51996 PA 463, MCL 4.262.
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tricting process was clearly de-
fined in law.

Current Redistricting Guidelines

Since the U.S. Supreme Court’s
precedent-setting rulings in the
mid 1960s requiring state legis-
latures to redistrict on a popula-
tion basis, the Court has permit-
ted some deviation from strict
adherence to a population-only
standard. Acknowledging the dif-
ficulties associated with pure
mathematical equality in redis-
tricting, the Court has allowed the
use of other factors to effect ra-
tional state policy.” Both the
Michigan Supreme Court and the
Michigan Legislature, in establish-
ing the statutory provisions in PA
463, have relied upon the follow-
ing standards to guide the redis-
tricting process in Michigan:

1. Contiguity — the ability to
move to any location within a
district without leaving it.

2. Compactness — districts
should be as square in shape
as practicable.

3. Adherence to local bound-
aries - districts should follow
existing political and geo-
graphical boundaries, or re-
spect identified communities
of interest.

Public Act 116 of 2001 established
the current senate and house dis-
tricts using PA 463 guidelines,
and have been in effect since the
August 2002 primary election.

6 Mahan v Howell (410 US 315;
1973)



Constitutional Convention Issues

Each of the four state constitu-
tions that have been adopted by
Michigan voters since 1835 has
contained specific legislative re-
districting provisions. This fact
suggests voters have deemed it
unwise to leave the matter en-
tirely to the discretion of any
branch of government, which is
currently the case. Redistricting
language in the current 1963
Constitution is invalid and should
be eliminated and replaced. If
Michigan voters decide to call a
constitutional convention, the
convention might consider the
following questions/issues for
Article 1V:

Who should be responsible for
redistricting? As a result of PA
463 of 1996, the Michigan Legis-
lature is tasked with redistricting
the House of Representatives and
the Senate every 10 years. The
potential problems associated
with entrusting the responsibility
for the redistricting process to the
same body that is directly af-
fected by its outcomes are obvi-
ous. The potential for political
manipulation was an underlying
reason behind the establishment
of a separate body to handle re-
districting by the framers of the
1963 Constitution.

Thirteen states give first and fi-
nal responsibility for redistricting
to an appointive commission out-
side of the states’ legislatures.
Two states use advisory commis-
sions to draft redistricting plans
that the states’ legislatures are
presented with and five states
employ backup commissions
when the legislatures are unable
to develop plans. lowa, unlike
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any other state, grants this re-
sponsibility to nonpartisan legis-
lative staff. Despite the strong
prevalence of independent bod-
ies in other states, as evidenced
by Michigan’s experience, having
a commission does not necessar-
ily ensure a timely, effective, and
efficient redistricting process.

What guidelines should govern
the process? With the exception
of the population standard de-
manded by federal law, other
basic redistricting guidelines are
enumerated in state statute (PA
463), as opposed to the Michigan
Constitution. Should these basic
geographical standards (contigu-
ity, compactness and local bound-
aries) appear in Michigan’s fun-
damental law? Should this list be
expanded to include political/le-
gal factors, such as preservation
of communities of interest, pro-
tecting minority voting rights,
protection of incumbents, and/or
assuring competitive partisan
elections?

Politics, generally, is an inherent
aspect of the redistricting pro-
cess. The history of the use of
specific “political” factors to draw
legislative districts is replete with
legal challenges. Some factors,
such as protecting incumbents,
have passed legal muster, while
others remain unresolved. The
courts have considered the issue
of “political gerrymandering” (i.e.,
drawing of legislative districts to
advantage one political party over
another) and have found the is-
sue to be “nonjusticiable” (i.e.,
court could not rule on the issue)

"Vieth v Jubelirer (541 US 267, 281;
2004)

based on a lack of standards for
ruling on the matter.®

When Should Redistricting Oc-
cur? Current statutory guidelines
covering the legislative redistrict-
ing process in Michigan require
the exercise to be completed once
every 10 years, beginning No-
vember 1, 2001. This date was
set to accommodate the sched-
ule of the decennial census.
Michigan constitutional language,
although voided in 1982, contem-
plated that redistricting would
occur once every 10 years. Ab-
sent constitutional language to
the contrary, the Michigan Legis-
lature can engage in the process
more frequently than once every
10 years by making statutory
changes. Consideration might be
given to limiting, by way of con-
stitutional language, the redis-
tricting process to once every 10
years, as has been common prac-
tice for over 180 years.

Other states, most notably Texas,
have attempted mid-decade re-
districting with many of the at-
tempts challenged in court and
resulting in varying outcomes. In
many cases, the redistricting pro-
cess was revisited by a newly-
elected state legislature after a
shift in political power occurred.
In a number of cases, mid-decade
redistricting plans replaced plans
drafted by the courts and used in
previous elections.

The 2010 census is currently on-
going, the results of which are
scheduled to be released to states
for redistricting purposes no later
than April 1, 2011. Michigan law
requires the legislature to develop
house and senate redistricting



plans based on the new census
data by November 1, 2011, to be
first used at the August 2012 pri-

mary elections. In light of this
timeline, if a constitutional con-
vention were to modify the cur-

rent redistricting process it would
not be implemented until after
the next U.S. census, in 2020.

What about Congressional Redistricting?

The 1963 Michigan Constitution does not contain any mention of redistricting U.S. congressional districts.
Federal law grants to state legislatures the authority to draw up the boundaries of congressional districts
equal to the number of seats in the U.S. House of Representatives each state is entitled to based upon
the most recent U.S. census. The U.S. Supreme Court has ruled that states are required to redistrict
solely on the basis of population, ensuring that each district is of equal population.*

In addition to the strict population guideline, states are allowed to adopt secondary guidelines to govern
the process. Michigan’s current 15 congressional districts are established in law (2001 amendments to
Public Act 282 of 1964), under statutory guidelines contained in the Congressional Redistricting Act
(Public Act 221 of 1999). In general, these guidelines are similar to those governing redistricting of
Michigan’s legislature: contiguity, compactness, and adherence to local boundaries. A constitutional
convention might consider what entity would be responsible for devising redistricting plans and what

criteria, in addition to population, should be used.

1 Wesberry v Sanders (376 US 1; 1963)

State legislative bodies are de-
signed to reflect a state’s people
and political traditions. These fac-
tors and others account for the
structure and overall size of the
legislative body in a particular
state as well as the sizes of the
individual chambers that com-
prise the body. As a result, it can
be said that there is no “typical”
structure or size for a state legis-
lative body in the aggregate or
for its individual chambers.
States also vary considerably in
their use of term limits for mem-
bers of legislative bodies.

Legislative Structure

Most states, including Michigan,
mirror the Federal government

Institutional Issues

with bicameral (two chamber) leg-
islative branches of government.
Nebraska’s legislature consists of
a single chamber (unicameral)
called the senate. Commonly, the
“upper” chamber in the bicameral
structure is smaller in size and its
members serve longer terms. The
Michigan Senate, created in Sec-
tion 2, consists of 38 members
serving four-year terms. The
Michigan House of Representa-
tives (Section 3), similar to the
U.S. House of Representatives, is
larger in size (110 members) and
its members serve shorter terms
(two years).

Michigan’s legislature has oper-
ated as a full-time, continuous
body for much of the past 30

years, despite the fact that con-
stitutional language contemplates
a part-time body. Provisions re-
garding immediate effect (Section
27), special session (Section 28),
gubernatorial “pocket veto” (Sec-
tion 33), and referendum (Article
11, Section 9) were included in the
1963 Constitution based on the
assumption that the legislature
would function in a part-time ca-
pacity. Nothing in Section 13
dealing with convening in “regu-
lar session”, or elsewhere for that
matter, prevents the legislature
from functioning as it currently
does, i.e., year-round session.

Nine other states have full-time
legislatures that meet throughout
the year (identified in Table 2



below). The remaining states
have either part-time bodies (18
states) or a “hybrid” legislature
(22 states), meaning the legisla-
tive session is limited in duration
but the legislators are engaged
in other related activities when
not in session.

Size and Chamber Makeup. Pro-
visions in each of Michigan’s four
constitutions have allowed the
size of the legislature to grow
from 66 members in 1835 to 148
members today. Under
Michigan’s 1835 constitution, the
number of representatives was
required to be at least 48, but not
greater than 100, while the num-
ber of senators was required to
be as close as possible to one-
third of the number of represen-
tatives. The 1835 Constitution
required the addition of senate
and house districts following the
organization of counties and as a
result of reapportioning.

The adoption of new constitutions
and amendments to those con-
stitutions has gradually increased
the number of legislators over
time (Table 1).

Representation. Michigan’s popu-
lation in 1960 was 7,823,194. The
average senate district contained
205,874 people and the average
house district contained 71,120
residents. Although Michigan’s
population has grown steadily
since the adoption of the 1963
Constitution, the size of its legis-
lature has remained constant.

Based on the U.S. Census Bureau’s
2009 estimate of Michigan’s popu-
lation (9,969,727), the average
senate district contained 262,361
residents and the average house
district contained 90,634 resi-
dents. Today, senators and rep-
resentatives represent populations
about 27 percent larger, on aver-
age, than they did over four de-

cades ago. Advances in technol-
ogy, transportation, and com-
munications have helped legis-
lators manage the growth in
legislative districts and attend to
the representation demands of
constituents.

Interstate Comparisons. To
varying degrees, 33 states have
modified the overall size of their
legislative bodies and their con-
stituent chambers from 1960 to
2009. No identifiable pattern is
apparent with respect to the ra-
tionale for increasing or decreas-
ing the size of the legislative bod-
ies over time. In these states,
19 legislatures were decreased in
size and 14 were increased.
Overall, there has been a general
decrease in the total number of
legislators in the United States,
from 7,781 in 1960 to 7,382 in
2009 according to the National
Conference of State Legislatures.
Twenty-one of the states that

Table 1

1835 Constitution
1835
1850

1850 Constitution
1851
1908

1908 Constitution
1909
1963

1963 Constitution
1964
today

Source: 2008 Michigan Manual

Number of Senators and Representatives under Michigan Constitutions

Ratio
Member to Population

Senate House Total
16 50 66
22 63 85
22 63 85
32 100 132
32 100 132
34 110 144
38 110 148
38 110 148

1: 479
4,678

[

[

4,678
1: 18,341

1: 48,271
1: 54,328

1: 52,859
1: 67,363




Table 2

U.S. Census Bureau.

Full-Time Legislatures: Changes in the Size of Legislatures 1960 - 2009

1960 2009

1960 2009 Percent Legislative Legislative Percent Last
State Population Population Change Districts Districts Change Modification
California 15,850,000 36,961,664 133% 120 120 0% na
Florida 5,000,000 18,537,969 271% 133 160 20% 1972
Illinois 10,113,000 12,910,409 28% 235 177 -25% 1982
Massachusetts 5,167,000 6,593,587 28% 280 200 -29% 1978
New Jersey 6,099,000 8,707,739 43% 81 120 48% 1968
New York 16,827,000 19,541,453 16% 208 212 2% 2004
Ohio 9,739,000 11,542,645 19% 177 132 -25% 1966
Pennsylvania 11,343,000 12,604,767 11% 260 253 -3% 1966
Wisconsin 3,964,000 5,654,774 43% 133 132 -1% 1972
Michigan 7,848,000 9,969,727 27% 144 148 3% 1964

Source: National Conferences of State Legislatures, “Changes in the Size of Legislatures, 1960 — 2006”.

have made changes to the size
of their legislative bodies over the
past 45 years have done so mul-
tiple times and the remaining 12
states made a single change dur-
ing this period.

Of the states with full-time legis-
latures, five states reduced the
sizes of their legislatures and four
states increased the sizes of their
legislative bodies (Table 2).
Some of these changes have
been very minor, such as
Michigan’s addition of four sen-
ate seats in conjunction with the
adoption of a new constitution in
1964. In contrast, the Massachu-
setts Constitution, the oldest state
constitution in the country, re-
duced the number of legislators
by 80in 1978. New Jersey had a
48 percent increase in the size of
its legislature over this period, a
change that closely reflects the
43 percent population growth.

Constitutional Convention Issues

If the Michigan electorate decides
to call a constitutional convention
at the November general election,
the convention might consider the
following questions dealing with
the size and structure of the leg-
islative body.

Should the Structure of the Leg-
islative Branch Change? Argu-
ments in favor of switching to a
part-time legislature rest largely
on the costs involved in running
a full-time body. By limiting the
length of the legislative session
(e.qg., specific number of “session”
or calendar days) legislators’ sala-
ries and benefits can be reduced
commensurately. Reductions in
staff levels and associated costs
might also accompany a switch
to a part-time legislature. Actual
savings are likely to be small in
relation to Michigan’s total state

budget ($46 billion), but the per-
ception of cost-reduction may
have populist appeal.

Converting to a part-time legisla-
ture, however, reduces neither
the number nor the scope of im-
portant public policy issues con-
fronting the legislative branch.
Such a conversion means that
less time will be devoted to “non-
mandatory” legislative responsi-
bilities in order to address those
“mandatory” responsibilities, such
as enacting an annual budget, in
a timely manner.

Should the Size of the Legisla-
ture Change? Generally, justifi-
cations for making changes to
the size of state legislative bod-
ies have been based on the
grounds of representation, costs,
and/or efficiency. Legislative dis-
trict population growth can af-
fect how individuals perceive




they are being represented by
their legislators. Increases in
legislative district size generally
result in more heterogeneous
districts on many fronts. Elected
officials are expected to repre-
sent the interests of their dis-
tricts on a host of issues and a
decrease in district homogene-
ity, perceived or otherwise, can
reduce representation in the leg-
islative arena. Further, given the
increased workload associated
with representing more constitu-
ents, legislators may have to re-
duce the amount of resources
they devote to each constituent,
which also affects representa-
tion. Advances in communica-
tion technology can help reduce
the effects of legislative popula-
tion growth on representation.

Generally speaking, larger legis-
latures cost more. However, re-
ducing the size of a legislative
body does not guarantee a reduc-
tion in costs. The number of
people requiring representation
and the accompanying workload
remains when legislative district
sizes are expanded. Fewer
elected officials may result in
larger staffs to handle the
workload associated with legisla-
tive activities such as answering
constituent inquiries, preparing
and analyzing legislation, prepar-
ing for committees. The increase
in staff size and the accompany-
ing costs could offset any savings
resulting from reducing the num-
ber of legislators. Itis likely that
there is a greater relationship
between state population and
legislative costs than there is be-
tween the number of legislators
and legislative costs.

Advocates of reducing the num-
ber of legislators suggest that
smaller legislative bodies are
likely to be more efficient and
capable of getting things done in
a timely fashion. Opponents ar-
gue that, for better or for worse,
the legislative process is not in-
tended to be neat and efficient.
The complex and very difficult
issues facing legislative bodies
each legislative session can re-
guire a substantial amount of
time and resources to under-
stand, investigate, and develop
consensus around.

Legislative Term Limitations

In the 47-year history of the 1963
Constitution, the concept of leg-
islative term limits is a fairly new
one. Michigan voters, via a citi-
zen initiative in November 1992,
approved constitutional term lim-
its for those serving in the Michi-
gan Senate and House of Repre-
sentatives effective for terms
beginning on or after January 1,
1993. Correctly, or otherwise,
some people contend that
Michigan’s current term limita-
tions for legislators are partially
to blame for the perceived dys-
function of the institution at
times, as marked by the adop-
tion of late state budgets in two
of the past three years.

Michigan’s move to adopt term
limits occurred during the same
time that other states approved
similar measures. Today, 15
states, including Michigan, have
legislative term limits. Michigan’s
model, contained in Section 54,
caps the number of times that an
individual may be elected to the
Senate (two times) and to the

House (three times) and provides
a lifetime ban following service.
Only five other states employ life-
time limits, which are much more
restrictive than consecutive limits.

A constitutional convention could
consider any number of options
with respect to the term limit pro-
visions of the current document,
including complete abolishment.
Elimination of the limits alto-
gether is doubtful in light of the
failure to do so in other states
across the country. Voters in
states with term limits appear to
want some form of forced evacu-
ation from their legislative bod-
ies. Given the restrictive nature
of Michigan’s limits, the topic of
shortening them is unlikely to
occupy much time either. It is
most likely that a convention, if
called, would focus its discussion
on the pros and cons of length-
ening the limits now in place.
Such discussions could address
service time in the individual
chambers or an overall limit for
serving in the legislature.

Setting Elected Officials’
Compensation

Few public policy issues gener-
ate as much public attention as
compensation levels of elected
officials. The level of attention
heightens when these officials
receive, what appear to be, gen-
erous raises or when adjustments
are made during periods of aus-
tere public budgets. Questions
and concerns also arise when the
process for determining pay lev-
els is not transparent, lacks ac-
countability, or does not apply
uniformly to all officials.



Michigan citizens have main-
tained influence or control over
state officers’ compensation in a
variety of ways since Michigan’s
first constitution. From the 1835
Constitution to the 1963 Consti-
tution and two subsequent
amendments, many changes oc-
curred in the officials covered and
the method in which compensa-
tion changes were made. Under
the 1963 Constitution, as
amended in 1968, the body re-
sponsible for recommending
compensation levels for
Michigan’s top public officials is
the State Officers Compensation
Commission (SOCC) and provi-
sions regarding its actions are
contained in Section 12.

Background

Section 12 empowers the State
Officers Compensation Commis-
sion (SOCC) to establish salary
and expense allowances for top
elected state officials of all three
branches of government, subject
to legislative approval. Amend-
ments to Section 12 were ap-
proved by Michigan voters in
2002; however, the implement-
ing legislation did not pass until
2006 (Public Act 629) and took
effect January 1, 2008. Under the
provisions of the 2002 amenda-
tory language to Section 12:

e the attorney general and
secretary of state were
added to the SOCC determi-
nation process;

o the legislature, by majority
vote, now has to approve
SOCC determinations for the
adjustments to occur;

e the legislature now has the
authority to amend SOCC de-
terminations by proportionate

reductions, but without re-
ducing salaries or expenses
below current levels;

e compensation adjustments
now become effective in the
legislative session after the
next general election; and

e the legislature can establish
qualifications for SOCC mem-
bership.

It is generally viewed that these
changes addressed some of the
major failings of the previous
Section 12 provisions, which were
adopted via the 1968 amend-
ment. The changes increased the
accountability associated with
setting elected officials’ pay by
requiring an affirmative legislative
vote and requiring an interven-
ing general election before com-
pensation changes take effect.

SOCC Determinations 1968 to
2009

Under the pre-2002 provisions of
Section 12, SOCC determinations
took effect unless rejected by
two-thirds of the members
elected to and serving in the
house of the legislature. Between
1968 and 2002, rejection oc-
curred once in 1991, which es-
tablished pay increases for 1991
and 1992. Faced with a mark-
edly different economic climate
and state finances in persistent
deficit, the 2009 SOCC made sal-
ary recommendations calling for
10 percent reductions for all cov-
ered positions, except Supreme
Court justices. The recommen-
dations received legislative ap-
proval in April 2009 and will take
effect following the 2010 general
election for those officials taking
office on January 1, 2011.

The 2009 recommendations were
precedent-setting in that they
were the first in the 40-year his-
tory of the SOCC process that
called for year-over-year salary
reductions of top elected officials.
While SOCC-recommended salary
increases have been rejected
(1991), SOCC has never recom-
mended decreases from current
salary levels. Section 12 does not
prohibit such decreases; however,
all “determinations” prior to 2009
dealt with increases. As a result
of its constitutional history, the
term “determinations” effectively
became synonymous with
changes that would increase pay
levels, not decrease them.

Constitutional Convention Issues

A constitutional convention, if
called at the November general
election, might be expected to
weigh in on the following issues
related to setting compensation
levels for Michigan’'s top state
officials.

Is SOCC the Right Body? The
SOCC has not operated flawlessly
or without controversy during its
40-year history. The 1968 amen-
datory language was deemed
unacceptable and replaced in
2002, and delays in passing
implementing legislation for the
new language resulted in the
SOCC taking no action between
2002 and 2009. After finally get-
ting language in place that ap-
pears to provide greater transpar-
ency, accountability, and
uniformity with respect to setting
compensation levels, a constitu-
tional convention might consider
an alternative to the SOCC. While
many states use an independent



body such as the SOCC, others
employ a variety of methods for
determining elected officials’
compensation levels, ranging
from automatic adjustments
based on price or income levels
to legislative determination of
pay. Leaving decisions to current
sitting legislators would make
them directly accountable to vot-
ers for their compensation levels.

Reducing Salaries. The 2009
SOCC salary determinations shed
light on the interaction of two
sections of Michigan’s Constitu-
tion that previously were not con-
sidered to be interrelated. Al-
though a formal legal opinion has
not been rendered, it appears
that the two sections conflict un-
der certain circumstances.
Whereas the provisions of Article
IV, Section 12 apply to all elected
officials with respect to pay in-

Legislative Immunity from
Civil Arrest and Process

Section 11 provides state sena-
tors and representatives a privi-
lege of immunity from civil arrest
and civil process while the legis-
lature is in session and for the
five days both before and after
session. The three previous con-
stitutions contained similar pro-
visions. However, neither the
drafters of the present or former
legislative immunity provisions,
nor the voters who adopted the
respective Michigan Constitutions
which contained them, contem-
plated that the legislature rou-
tinely would be in session
throughout the year. Michigan’s
legislature routinely is in session
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creases and decreases (“determi-
nations™), Article VI, Section 18
(Judicial Branch) specifically ad-
dresses reducing judicial salaries.
Although the SOCC is empowered
to set compensation levels for
justices of the Michigan Supreme
Court, SOCC determinations in-
directly impact the salary levels
of judges of Michigan’s lower
courts (i.e., Court of Appeals, Cir-
cuit Court, and Probate Court).
The salaries of these judges are
statutorily linked to the Supreme
Court justices’ salaries pursuant
to the Revised Judicature Act, PA
236 of 1961.

Article VI, Section 18 stipulates
that judicial salaries must be uni-
form and reductions may not oc-
cur during a term of office unless
there is a “general salary reduc-
tion in all other branches of gov-
ernment.” Authority to effect such

Other Issues

from early January until adjourn-
ment sometime around Decem-
ber 25. Given the reality of con-
tinuous legislative sessions,
Section 11 provides legislators
with an uninterrupted immunity
from civil arrest and civil process.

In 1982, voters adopted an
amendment to Section 11 pro-
posed by the legislature which
authorized legislative immunity
“except as provided by law.”
However, to date the legislature
has not utilized this amendatory
language to restrict the scope of
legislative immunity. A state con-
stitutional convention might wish
to reconsider what the appropri-
ate scope of such immunity ought

general changes in pay for such a
broad swath of government em-
ployees is divided among a num-
ber of different entities, including
SOCC (elected officials), Michigan
Civil Service Commission (execu-
tive branch employees), Michigan
Supreme Court (judicial branch
employees), and Michigan Legis-
lature (legislative branch employ-
ees). Given the fact that the SOCC
lacks authority over “all other
branches government”, it would
appear that this body, while hav-
ing valid authority to increase ju-
dicial salaries (directly and indi-
rectly), does not have the
constitutional power to reduce
such salaries, creating a scenario
where judicial salaries effectively
can never be reduced. This in-
consistency might be an issue con-
sidered when examining changes
to the constitutional provisions of
Article IV and Article VI.

to be in light of the current prac-
tice of year round legislative ses-
sions. One option would be to
limit legislative immunity to
“working sessions” of the legis-
lature, which would allow civil
arrest or civil process while the
legislature was in recess.

Appropriation Bills Not Sub-
ject to Referendum

Section 34 provides that all bills,
except those appropriating money,
passed by the legislature and ap-
proved by the governor may in-
clude a provision that requires
voter approval before becoming
law. Similarly, Section 9 of Article
Il shields all acts containing ap-
propriations from citizen-led ref-



erenda. These two sections, taken
together, effectively prevent the
legislature from relinquishing its
“power to appropriate” to other
entities, in this case by passing a

The current language contained
in Article 1V dealing with redis-
tricting should be replaced with
new provisions that are fully com-
pliant with the federal constitu-
tion and court cases. At a mini-
mum, the new language should
address: who is responsible for
the redistricting process; what
state-specific criteria are to be
used in the process; and how of-
ten it should occur. Redistricting
is too important to the elective
franchise and state and national
traditions of representative de-
mocracy to not carry the weight
of constitutional attention. Leav-
ing redistricting to the whims of
the legislature every 10 years can
foster public distrust and concern
regarding the end product.

Other sections of Article IV that
would likely receive attention at
a constitutional convention deal

controversial issue on to the
people. As was noted in CRC's
previous paper, Article 11 — Elec-
tions, making appropriations “ref-
erendum-proof” can shield contro-

Conclusion

with the structure and operation
of the legislative body itself.
Some people might view such
institutional matters through the
perspective of the current politi-
cal debates in Lansing and ren-
der a decision that something
must be “structurally” wrong with
the legislature and therefore sup-
port modifications to Article IV.
However, such an approach ig-
nores the current realities of the
environment in which all modern
legislative bodies operate. Eco-
nomic, demographic, and social
changes are occurring at rapid
rates and the resultant public
policy issues facing legislators are
as significant and challenging as
they have ever been. Deficien-
cies in the Michigan legislature,
whether real or not, may not be
owed to something fundamen-
tally wrong with the constitutional
foundations of the entity itself,

versial legislation from aspects of
direct democracy. Subjecting laws
that make appropriations to the
referendum would require
changes to the constitution.

but rather an outcome of the sub-
ject matter and environment that
lawmakers must deal with. While
it is likely that “structural”
changes would be best addressed
during a constitutional convention
rather than via piecemeal amend-
ments to the Michigan Constitu-
tion, fundamental flaws in the
institutional makeup and opera-
tion of the legislative branch are
not currently apparent.

Michigan’s current term limita-
tions were added to the Consti-
tution by amendment in 1992 and
modifications could be made in
the same manner if so desired.
Voters are beginning to see some
of the practical and measurable
outcomes of the tight, lifetime
limits in place in Michigan and will
likely continue to face the issue
in the future, well after the vote
in November.



