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A DISTINCTION WITHOUT A DIFFERENCE:
AD VALOREM SPECIAL ASSESSMENTS AND PROPERTY TAXES

This paper accompanies a longer paper, A Distinction without a Difference.. Ad Valorem Special Assessments
and Properly Taxes. That paper is available at crcmich.org/a-distinction-without-a-difference-ad-valorem-special-

assessments-and-property-taxes/.

Key Takeaways

* Property taxes are used to fund general services, while special assessments exist to finance
infrastructure improvements that benefit a limited number of properties. In recent years, local
governments have increasingly turned to ad valorem special assessments to finance general
services.

» Ad valorem special assessments are apportioned on property value and levied similar to the
general property tax, but they are treated like an assessment and skirt many of the tax lim-
itations contained in law. While their use to finance local government services is technically
legal, it undermines the legal and practical distinctions between taxes and special assess-
ments.

» Beside the policy question of whether ad valorem special assessments should be returned to
their historic role, their availability to select local governments is unfair to other local govern-
ments that are supporting the same general services through property taxes and to taxpayers
as their use circumvents tax limitations under state law and distorts the purpose of the special
assessment.

» Ad valorem special assessments should not be maintained in their current form. State poli-
cymakers should eliminate statutory authorization for all unit-wide ad valorem special assess-
ments and address the broken municipal finance system so that ad valorem special assess-
ments will no longer be needed. If tax capacity is an issue, local governments should establish
emergency service authorities under the process allowed for in state law since the majority of
these special assessments fund public safety services.
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Summary

Michigan local governments rely heavily on the tax-
ation of property to fund services, infrastructure, and
capital improvements.2 Figure 1 shows that taxes and
assessments on land and property in Michigan gen-
erally fall into one of four categories that can overlap
and range from general ad valoremP property taxes
(far left) to traditional special assessments (far right).
Both general property taxes and traditional special
assessments have a proper role in the financing of
government services and projects. Property taxes are
used by all types of local governments to fund various
services. Traditional special assessments are levied
on parcels of property within limited, specific geo-
graphic areas that benefit from capital improvements.

Recently, local governments have increasingly
turned to ad valorem special assessments to finance
services (mostly police and fire services), a type of
special assessment based on the value of property
similar to the property tax. While clear legal distinc-
tions exist between general property taxes and spe-
cial assessments, ad valorem special assessments
blur the lines and allow certain local units to use
them to finance general government services with
an “assessment” that is not subject to the same re-
strictions as general property taxes. This is unfair to
other local governments that are supporting the same
general services through property taxes. Further, this
is unfair to taxpayers as their use circumvents tax
limitations under state statutory and constitutional
law gnd distorts the original purpose of Figure 1
special assessments.

This is not a new problem. In 1983, 87 ad
valorem special assessment districts were

a  The types of property taxes discussed here
do not include debt millages, which are
unlimited and do not count against millage
limitations.

b  Ad valorem comes from Latin and means
“to the value.”

General
Property Tax

Tax based on the
value of real and
personal property.
Revenue used for all
government services

identified generating at least $18.2 million in revenue;
in 1995, the total was 147 districts with at least $55.5
million in revenue; by 2018, the total reached 246
district levies by 192 local governments (11 percent of
the 1,773 cities, villages, and townships in Michigan)
with $195.2 million in revenue.

For the most part, previous recommendations made
by the Citizens Research Council to address the use
of ad valorem special assessments as a substitute
for general property taxes have been ignored by
local governments and state policymakers. Local
governments, some of whom are facing real fiscal
challenges, are using them instead of general prop-
erty taxes because the law has extended their use for
basic governmental services. This legislative action
has had the effect of eroding the critical connection
between special assessments and public improve-
ments which, in turn, undermines the distinction
between special assessments and general taxes.

This hybrid form of property taxation is convenient
to address local funding needs, but largely ignores
much deeper problems in the design and functioning
of Michigan’s local finance system. State law and
policy has greatly limited the revenue options avail-
able to locals and for many, these special assess-
ments are the only tool they can employ. However,
ad valorem special assessments should not be the
solution to Michigan’s municipal finance problems.

Four Types of Property Taxation

Dedicated
Property Tax

Tax based on the
value of real and
personal property.
Revenue used for
specific government
services.

Traditional Special
Assessment

Cost of infrastructure
apportioned among all
benefiting properties.
If based on value, then
only real property.

Ad Valorem Special
Assessment

Tax based on the
value of real property.
Revenue used for
specific government
services.

Citizens Research Council of Michigan Board of Directors

ALEKSANDRAA. MIZIOLEK, Chair
MICHAEL P. MCGEE, Vice Chair
LAURAAPPEL , Treasurer

TODD ANDERSON

SANDY K. BARUAH

BETH BIALY

LAWRENCE N. BLUTH

CHASE CANTRELL
STEPHAN W. CURRIE
DANIEL DOMENICUCCI
TERENCE M. DONNELLY
RANDALL W. EBERTS
TYLER ERNST
RICHARD A. FAVOR, JR.

) Li14 2

ANN D. FILLINGHAM
RON FOURNIER

JUNE SUMMERS HAAS
JASON HEADEN
RENZE L. HOEKSEMA
MARYBETH S. HOWE

PAUL R. OBERMEYER

JAMES M. POLEHNA

KIRK PROFIT

CAROLEE K. SMITH
CHRISTINE MASON SONERAL
KATHLEEN WILBUR

EARLE “WIN” IRWIN
WENDY LEWIS JACKSON
HARRY KEMP

NICK KHOURI

THOMAS G. KYROS
ANNE MERVENNE



Legal Distinctions between Property Taxes and Special Assessments

While allowing special assessments to be levied for
general government services is politically expedient,
property taxes and special assessments are not the
same and should not be treated as such. A number
of court cases shed light on the legal distinctions
between property taxes and special assessments
and provide clear definitions of each.

Special assessments are based on the theory that
capital improvements provide special benefits to
some property above that which the general public
enjoys." True special assessments can only be lev-
ied on land and premises (not personal property);
cannot be made a personal liability of the person
assessed; are based wholly on benefits; and must
be exceptional as to both time and locality.? The
properties subject to a special assessment must
receive some special benefit from the improvement
differing from the benefit the general public enjoys.?

Taxes, on the other hand, are defined as a charge
on all property, real and personal, within the taxing
jurisdiction.* Taxes are levied to raise revenue for
the general operation of government and to benefit
the general public; they are compulsory in nature.®

Despite these clear distinctions, ad valorem special
assessments have been upheld in courts for specious
reasons. One court reasoned that they pass muster
because they are not levied on personal property.®
Another approved their use because it believed that
an ad valorem basis for determining the benefit of a
fire department was fair.” These rulings ignored key
aspects of previous case law providing the distinctions
between general property taxes and special assess-
ments. They seem to defer to the legislative intent
in passing state laws allowing for ad valorem special
assessments rather than to analyze whether the levies
in question met the requirements in case law to be
considered assessments rather than taxes.

Constitutional and Statutory Distinctions

In addition to the distinctions outlined in case law,
general property taxes are subject to numerous
constitutional and statutory restrictions that special
assessments are not subject to. This includes con-

stitutional requirements for uniformity in assessment
and equalization, rate and base limitations, and the
statutory processes for appealing taxes and assess-
ments. Special assessments are not subject to the
constitutional and statutory property tax limitations
on growth, such as the Headlee Amendment and
Proposal A.

Special assessments are levied on all real property,
including property normally exempt from the gener-
al property tax (churches, hospitals, not-for-profits,
etc.), unless that property is exempted in the autho-
rizing statute for the special assessment. Special
assessments are levied only on real property and
are not levied on personal property. The exemption
of personal property from special assessment levies
serves to shift part of the financial burden of taxes
and assessments on property from businesses to
homeowners and other real estate owners because
residential personal property has long been exempt
from taxation. This was a critical distinction prior to
the personal property tax reforms in 20128; these re-
forms have tempered this shift, but many businesses
are still paying taxes on personal property.®

In their purest forms, property taxes support general
government services while special assessments are
essentially a financing tool used to support physical
improvements to infrastructure. General property
taxes are levied unit-wide while traditional special
assessments are levied only within a special assess-
ment district comprised of the land and premises es-
pecially benefited. General property taxes are levied
on a modified acquisition value (taxable value) until
there is a transfer in ownership; at which point, they
are levied on state equalized value (SEV—50 per-
cent of true cash value). Traditional assessments are
generally apportioned on the basis of front footage or
land value or area. Most property taxes require voter
approval while traditional special assessments do
not require voter approval; however, they do require
public notice. Finally, general property taxes have a
more transparent and easy to understand appeals
process while the creation of special assessment dis-
tricts are presumed valid and can only be appealed
at certain times during the process.
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Practically, the legal distinctions between property
taxes and special assessments are often blurred by
ad valorem special assessments, which are levied

more similarly to taxes even though they are not
subject to the same restrictions as general taxes
(see Table 1).

Table 1

Differences between Property Taxes and Special Assessments
: Ad Valorem Traditional
General Property Taxes Special Assessments Special Assessments
Size of District Unit-wide Unit-wide Land and premises specially bene-

fited

Basis of Levy Taxable value (modified

acquisition value)

Taxable value; sometimes SEV
(50% of cash value)

Market value increase in property;
costs generally apportioned by front
footage or land area/value

Voter Approval Yes, unless authorized by Optional with governing board No, unless demanded by petition
Required? existing law or demanded by petition
Property Real and tangible personal Land and premises; sometimes  Land and premises; does not

Included in Levy property exempts property exempted exempt property exempted from
: from general property tax general property tax
Rate Limited? : Yes No No
No Headlee rollback provisions are not

Subject to Headlee : Yes
Rollbacks? :

applicable

Basic municipal services or

Proceeds Used For :
¢ infrastructure improvements

Basic municipal services or
infrastructure improvements

Finance physical improvements to
infrastructure

Appeals Appeals process transparent

and easy to follow

Appeals process difficult; pre-
sumed valid

Appeals process difficult; presumed
valid

Ad Valorem Special Assessments in Michigan

Issues surrounding the use and treatment of ad
valorem special assessments have been a policy
concern dating back to the 1980s with little reso-
lution. In the meantime, their use has only grown.
State laws enacted in recent years have served to
clarify how they are levied (e.g., specifying that they
be levied on taxable value), but not to restrict their
use. In fact, some have advocated for expanding
the use of ad valorem special assessments to local
governments that are not currently allowed to levy
them. Despite the seeming popularity among local
units that employ this financing strategy, ad valorem
special assessments should not be the answer to
local governments’ fiscal challenges.

In 2018, there were 246 ad valorem special assess-
ment districts with $195.2 million in revenue. Ninety
percent were created to fund some type of public
safety service and 97 percent of the revenue from ad
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valorem special assessments goes towards public
safety services. Most are levied under Public Act
(PA) 33 of 1951 (Act 33), which allows townships
and small cities to levy special assessments to fund
public safety equipment and services. The maijority
of ad valorem special assessments are levied by
townships (see Chart 1 on page 5).

The average ad valorem special assessment rate
in 2018 was 2.2257 mills.© Many townships levy
higher special assessment millage rates than gen-
eral property tax millage rates. While all but two
cities? levying an ad valorem special assessment
have higher general property tax rates®, they are
not precluded from having high special assessment
levies as well. A number of cities and townships are

¢ Amillis a term of taxation. It means $1 of taxation for every
$1,000 of value.

d Ecorse and Saginaw

e General taxes levied excludes levies for debt millages.



Chart1
Types of Local Units Levying
Ad Valorem Special Assessments

Cities,

Villages, 5.3%
10.6%

Townships,

84.1%

Source: Michigan Department of Treasury

at or near their maximum general property tax rate
and may be using special assessment levies to get
around tax limitations.

Map 1 shows that almost half of all special assess-
ments (46 percent) levied in 2018 were by local
governments (small cities or townships) in eight
counties across the state, ranging from rural counties
to the populous counties of Southeast Michigan. The
remaining 54 percent of local governments levying
unit-wide special assessments are located in 45
counties; 30 counties do not have any local units
levying an ad valorem special assessment.

Possible reasons for the increased use of ad valorem
special assessments over the years include the fact
that Act 33 assessments for public safety purposes
have become even easier to levy due to further
changes in state law. Also, the fact that Act 33 as-
sessments, as well as those levied under other state
laws, are not subject to Headlee rollbacks creates
an incentive to levy them because they have greater
long-term growth potential due to the fact that their
rates will not be rolled back. Additionally, economic
struggles throughout the 2000s have created fiscal
challenges for local governments. Decreases in
state revenue sharing coupled with declining prop-
erty tax revenues for many locals have contributed
to a municipal finance crisis and helps explain why
more local units might turn to ad valorem special
assessments to fund services.

Map 1
Number of Ad Valorem Special
Assessment Districts per County in 2018

|:| Mo SADs

. Less than 5 SADs

[] stwosaps

. 10 or more SADs

Source: Michigan Department of Treasury
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Recommendations

While the use of ad valorem special assessments
to finance local government services is technically
legal, it undermines the legal and practical distinc-
tions between taxes and special assessments. It
also can be considered inherently unfair to allow a
limited number of local governments to fund general
government services through ad valorem special
assessments rather than general taxes, which are
subject to constitutional and statutory restrictions on
their levy. With ad valorem special assessments,
the linkage between property value and benefits is
tenuous at best and the differences between the
two types of levies can lead to taxpayer confusion.
Despite this, state policymakers have continued to
open the door to allow for the use of ad valorem
special assessments.

The Research Council offers three recommendations
to address the use of unit-wide ad valorem special
assessments:

1) State policymakers should eliminate statu-
tory authorizations for unit-wide ad valorem
special assessments. Special assessments
should be levied only for recuperating costs
that increase the market value for specific
properties; they should not be unit-wide and
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2)

3)

they should not support general government
services.

Local governments using ad valorem spe-
cial assessments may establish emergency
service authorities to provide police and fire
services.'® Establishment would require local
authorization to levy a property tax to support
public safety services. The tax rate would be
subject to the millage limitation established
by the voters. This would require the local
government to join with another local govern-
ment to create a multi-jurisdictional authority.

State policymakers should rethink municipal
finance and governance, including autho-
rizing new local-option taxes in state law
and requiring a more regional focus on new
taxes and local government service delivery.
If the property tax is not sufficient to meet
local own-source revenue needs, then local
governments need more revenue options,
which could include sales or excise, income,
transportation, “sin”, or other specific taxes.
Additionally, the state and local governments
should take a serious look at the municipal fi-
nance and service delivery system, which has
not changed much since the 1800s despite
advances in transportation, communication,
and technology



Conclusion

The problem addressed in this paper is not with all
special assessments, but with the hybrid ad valorem
special assessment, which is levied like a tax, but
regulated like a special assessment. Traditional
special assessments provide a financing option for
needed capital improvements within a local unit of
government. General government services that
are provided unit-wide should be funded from tax
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revenues. Ad valorem special assessments have
become a Band-Aid for local governments that allows
state and local officials to avoid the hard issue of the
broken municipal finance system. Addressing this
issue will require state and local officials to rethink
how local government is structured, how it is funded,
and how services are provided.
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A Fact Tank Cannot Run on Fumes

Do you find this report useful and want to support analysis that will lead to better policy decisions and
better government in Michigan? Your support of Citizens Research Council of Michigan will help us to
continue providing policy makers and citizens the trusted, unbiased, high-quality public policy research
Michigan needs.

Please visit www.crcmich.org/donate or fill out the form below and send it to:

Citizens Research Council of Michigan
38777 Six Mile Road, Suite 208
Livonia, MI 48152-3974

You can learn more about the organization at www.crcmich.org/about.

YES! I want to help fill Michigan’s Fact Tank
and support sound public policy in Michigan!

NAME

ADDRESS

EMAIL / PHONE

e I wish to make a one-time, tax-deductible gift of: $
e I wish to pledge a total of $ with an initial payment of $
¢ I would like my contribution to support: _ Annual Fund __ Endowment
¢ Please mark my gift:
[C] Anonymous [[] In Honor Of:

Oi1n Memory Of:

¢ Gift will be matched by:

Or donate online at www.crcmich.org/donate
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