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StATEWIDE Issues oN THE NoVvEMBER GENERAL ELECTION BALLOT

ProrosaL 2006-04: EMINENT DoMAIN

This CRC Memorandum is a summary of Report 342, a more detailed analysis of the statewide ballot proposal.

The Michigan Legislature has placed on the Novem-
ber 7, 2006, ballot a proposed constitutional amend-
ment that would more precisely define the balance
between property ownership and the governmental
power of eminent domain. Eminent domain is “the
power of a government to compel owners of real or
personal property to transfer it, or some interest init,
to the government.”* Like police powers and the
power to tax, the power of eminent domain has long
been considered inherent in government. As an in-
herent power of government, drafters of American
constitutions typically have not felt the need to enu-
merate the power of eminent domain, but rather have
sought to place limits on government’s use of this

power. This proposed constitutional amendmentisan
attempt to shift the balance between this governmen-
tal power and property owners toward property own-
ers and their right to acquire, own, use and protect pri-
vate property.

Michigan is one of several states that are addressing
thisissue. Most have done so legislatively. Five other
states — Florida, Georgia, Louisiana, New Hampshire
and South Carolina — have proposals to amend their
state Constitutions and at least five other states — Cali-
fornia, Idaho, Montana, Nevada, and Oregon — have ini-
tiatives to amend state laws scheduled to appear on
the November 2006 ballots.

Background

Federal Cases

In 2005, the U.S. Supreme Court ruled in Kelo v. City of
New London that it is permissible for land to be con-
demned and then transferred to a private entity. The
City of New London, Connecticut, proposed to use
eminentdomain to convert an area that comprised pri-
vately-owned properties and land formerly occupied by
a naval facility into a state park and a “small urban vil-
lage.” The land would be used for a waterfront confer-
ence hotel, restaurants and shopping; new residences;
anew U.S. Coast Guard Museum; and a commercial fa-
cility for research and development office space.

To decide the Kelo case, the Court relied heavily upon
two previous decisions: Berman v. Parker? and Hawaii

! The Oxford Companion to the Supreme Court of the United
States, ed. Kermit L. Hall, (Oxford University Press, Inc., New
York, NY, 1992) p. 253.

2Berman v. Parker, 348 U.S. 26 (1954).

Housing Authority v. Midkiff. Both of these decisions
stated that courts must play a very limited role in re-
viewing the legislature’s judgment of what constitutes
a public use for purposes of eminent domain. “Any
departure from this judicial restraint would result in
courts deciding on what is and is not a governmental
function and in their invalidating legislation on the
basis of their view on that question at the moment of
decision, a practice which has proved impracticable on
otherfields.” The Courtshould not “substitute its judg-
ments for a legislature’s judgment as to what consti-
tutes a public use unless the ‘use be palpably without
reasonable foundation.”™

Based on these precedents, the Courtina5-4 decision
found that there can be “no principled way of distin-
guishing economic development from other public
purposes that [the court has] recognized as legitimate

8 Hawaii Housing Authority v. Midkiff, 467 U.S. 229 (1984).

mc *1bid., p. 6.
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Proposed Constitutional Amendment

If adopted by the voters, Article X, Section 2 of the 1963 Constitution would be amended to read as follows
(Alterations to existing provisions of law are set forth below in UPPERCASE LETTERS to indicate new language.):

Private property shall not be taken for public use without just compensation therefore [sic] being first made or secured
in @ manner prescribed by law. IF PRIVATE PROPERTY CONSISTING OF AN INDIVIDUAL'S PRINCIPAL
RESIDENCE IS TAKEN FOR PUBLIC USE, THE AMOUNT OF COMPENSATION MADE AND DETERMINED
FOR THAT TAKING SHALL BE NOT LESS THAN 125% OF THAT PROPERTY'S FAIR MARKET VALUE, IN
ADDITION TO ANY OTHER REIMBURSEMENT ALLOWED BY LAW. Compensation shall be determined in
proceedings in a court of record.

“PUBLIC USE” DOES NOT INCLUDE THE TAKING OF PRIVATE PROPERTY FOR TRANSFER TO A PRIVATE
ENTITY FOR THE PURPOSE OF ECONOMIC DEVELOPMENT OR ENHANCEMENT OF TAX REVENUES.
PRIVATE PROPERTY OTHERWISE MAY BE TAKEN FOR REASONS OF PUBLIC USE AS THAT TERM IS
UNDERSTOOD ON THE EFFECTIVE DATE OF THE AMENDMENT TO THIS CONSTITUTION THAT ADDED
THIS PARAGRAPH.

IN A CONDEMNATION ACTION, THE BURDEN OF PROOF IS ON THE CONDEMNING AUTHORITY TO
DEMONSTRATE, BY THE PREPONDERANCE OF THE EVIDENCE, THAT THE TAKING OF A PRIVATE
PROPERTY IS FOR A PUBLIC USE, UNLESS THE CONDEMNATION ACTION INVOLVES A TAKING FOR THE
ERADICATION OF BLIGHT, IN WHICH CASE THE BURDEN OF PROOF IS ON THE CONDEMNING AUTHORITY
TO DEMONSTRATE, BY CLEAR AND CONVINCING EVIDENCE, THAT THE TAKING OF THAT PROPERTY IS
FOR A PUBLIC USE.

ANY EXISTING RIGHT, GRANT, OR BENEFIT AFFORDED TO PROPERTY OWNERS AS OF NOVEMBER 1,
2005, WHETHER PROVIDED BY THIS SECTION, BY STATUTE, OR OTHERWISE, SHALL BE PRESERVED
AND SHALL NOT BE ABROGATED OR IMPAIRED BY THE CONSTITUTIONAL AMENDMENT THAT ADDED

THIS PARAGRAPH.

purposes for eminentdomain™and
such uses of eminent domain are
permissible. In handing down the
decision of the court, Justice
Stevens observed that each state is
free to set limits on the legislative
powers of its state legislature and
municipalities. States have the lati-
tude to decide the wisdom of us-
ing condemnation for purposes of
economic development and have
the leeway for setting restrictions
on its use.

Berman v. Parker setanother prece-
dent that is relevant to Proposal
2006-04. The Court accepted the
notion that dealing with blight on
aparcel-by-parcel basis would not
allow the government to get to the
root of the problem and therefore

SKelo v. City of New London, 125 S. Ct.
2655, 2673 (2005).

2

an area-wide approach to eradicat-
ing blight was acceptable.

Michigan Cases

Poletown Neighborhood Council v
Detroit. In Michigan, the use of
eminent domain in which con-
demned property was transferred
to a private entity was defined by
Poletown Neighborhood Council v
Detroit for many years.® Condem-
nation was used to acquire homes,
businesses, and other property to
transfer to a private entity to build
an automotive plant. Although the
taking involved granting the land to
a private corporation, the defined
public purposes of expanding the
city’s tax base, creating new jobs to
spur the economy, and the spin-off

¢ Poletown Neighborhood Council v
City of Detroit, 410 Mich 616 (1981).
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benefits resulting from suppliers
and other businesses locating
around the new plant were ac-
cepted by the Michigan Supreme
Court to fit the public use needed
for legal condemnation.

To decide the permissibility of the
taking of private property to grant
land to a private entity the Court
set forth a test to examine
whether the public interest is the
predominant interest being ad-
vanced. Under this heightened
scrutiny test there must be sub-
stantial proof that the publicis the
primary beneficiary of the project.

County of Wayne v. Hathcock. The
role of Poletown as a precedent for
the use of eminent domain to
transfer property to a private en-
tity ended in 2004 with the deci-
sion in County of Wayne v.




Hathcock.” The Court reasoned
that it must rely upon the mean-
ing of the language in Article X,
Section 2 as understood by the
ratifiers of the Constitution — the
people at the time of ratification.
It was the Court’s opinion that the

people at the time of adoption of
the Michigan Constitution in 1963
did not contemplate the use of
eminent domain in which con-
demned property would be trans-
ferred to a private entity for eco-
nomic development purposes.

The Michigan Supreme Court cre-
ated a three-part test for deter-
mining permissible public uses
based upon the reasoning of Jus-
tice Ryan in his dissent from the
Poletown decision. This three-part
text is explained below.

Proposed Constitutional Language

Under each of Michigan’s four con-
stitutions, the majority of cases
regarding eminent domain con-
cerned interpretation of concepts
such as “just compensation,” “pub-
lic use,” and the “necessity” of the
property for the project. The
changes proposed in this amend-
ment relate to each of these
terms.

Just Compensation

The “just compensation” require-
ment — that those losing their
property because of the exercise of
eminent domain should be com-
pensated —recognizes that the cost
of publicimprovements should not
be borne solely by one or a few
property owners. Eminent domain
imposes economic and social costs
on the property owners and on
communities. The proposed
amendment recognizes these eco-
nomic and social costs by requir-
ing, when eminent domain is used
to take anindividual's principal resi-
dence, that compensation s paid of
at least 125 percent of the
property’s fair market value.

In attempting to end the perceived
abuse of eminent domain, this pro-
posal makes it more difficult to use
eminent domain for any purpose,

" County of Wayne v. Hathcock, 471
Mich. 415 (2004).

even those uses commonly seenas
legitimate. Anargumentin favor of
such an approach is that condem-
nation imposes disruption and cre-
ates economic and social costs
whether it is used for acommonly
accepted public use, suchasaroad
or school building, or a less com-
monly accepted public use, such as
transfer to another private entity
for economic development.

Condemnation typically is em-
ployed only for the few property
owners that refuse to participate in
the land assembly process or de-
mand more than the condemning
governmental unitis willing to pay.
This provision could complicate
the land assembly process by
leading more property owners to
hold out for court settlements
that would promise at least 125
percent of each property’s fair
market value. If this occurs, the
condemning governmental units
will face increased costs for legal
fees as well as the higher cost of
compensating the owners for their
properties. The cost of paying le-
gal fees and compensation to
property owners will come out of
the coffers of the condemning
governmental units, who get their
funding from taxes levied at the
state or local levels.

While “fair market value” has long
been associated with the provision
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of “just compensation,” neither
government nor the courts have
devised a universal metric for de-
termining “fair market value” —ar-
tificially replicating what Adam
Smith termed the “invisible hand”
of the market. This proposed
amendment does not provide
greater guidance for determining
“fair market value.” It remains an
ambiguous term, whether the re-
guirementis to pay 100 percent or
125 percent of that amount.

Public Use

The proposed amendment would
prohibit governments from using
eminent domain to take a private
property for transfer to another
private entity for the purposes of
economic development or to bol-
ster their tax bases. It also would
define when the taking of private
property to transfer to another pri-
vate entity is within the under-
standing of “public use”

The first aim of this provision is to
end the uses of eminent domain
in which private property is con-
demned for transfer to a private
entity for the purposes of eco-
nomic development or the en-
hancement of tax revenues. That
process will be aided by establish-
ing the acceptable public uses for
which private property may be
taken through eminent domain for



Constitutional Amendment by Reference to Case Law

Asignificant element of value in a written constitution is that it is adocument with which citizens should be acquainted,
which they are ready and willing to read, and which they can understand. To achieve this end, it is readily accepted that
a constitution should be relatively compact and economical in its general arrangement and draftsmanship; that details
should be avoided; and that matters appropriate for legislation should not be incorporated into the organic document.

The general trend since its ratification has been to make the 1963 Michigan Constitution, through the amendment
process, much more detailed and elaborate and in many cases a prolix document which incorporated matters that
could well have been left for the ordinary law-making processes.

The second paragraph of this proposed amendment works quite the opposite of this trend. Rather than including
details that are better suited to legislative implementation, this proposal does not spell out what it proposes should
be the organic law of the State. Instead, it references the understanding that exists due to a court case. It is an
understanding that is known to jurists and policymakers in Lansing, but is not readily known or easily explainable to the
people asked to adopt this amendment.

Such an approach to amending the State Constitution appears to be unprecedented in Michigan history. Never before
has the Michigan Constitution been amended simply by referring to an existing law or an understanding of law as
interpreted by a Supreme Court decision. The net affect of this approach may be much the same as those amendments
that provide too much detail: it is very difficult for citizens to be acquainted with the document, to read through, or to
understand what they are reading.

The provision in question reads as follows, “Private property otherwise may be taken for reasons of public use as that
term is understood on the effective date of the amendment to this constitution that added this paragraph.” Barring
adoption of a new constitution or amendment of this provision, a Michigan resident 10, 20, or 50 years from now will
have to take the time to research the date of adoption of this amendment and then research case law to learn how the

court decision in the County of Wayne v. Hathcock case provided the modern day understanding of “public use.”

transfer to a private entity. Al-
though the County of Wayne v.
Hathcock decision is not specifi-
cally referenced in the proposed
constitutional amendment, this
decision provides the “reasons of
public use as that term is under-
stood on the effective date of the
amendment to this constitution
that added this paragraph.”

The Hathcock decision defines a
three-part test for deciding when
the transfer of acondemned prop-
erty to a private entity may be an
acceptable “public use” The first
test says that property may be
condemned and transferred to an-
other private entity when it is
“public necessity of the extreme

sort otherwise impracticable.”
The necessity identified is a spe-
cific kind of need “... limited to
those enterprises generating pub-
lic benefits whose very existence
depends on the use of land that
can be assembled only by the co-
ordination central government
alone is capable of achieving.”
This brand of necessity would in-
clude “highways, railroads, canals,
and other instrumentalities of
commerce.”

Second, the Court said a transfer
of condemned property to a pri-
vate entity is permissible when
“the private entity remains ac-

8 Hathcock, p. 33.
°lbid., p. 33.
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countable to the public in its use
of that property.”*® Land con-
demned for a public utility, for in-
stance, would still remain ac-
countable to the public through
regulations of the Public Service
Commission.

Finally, the Court said that con-
demned property may be trans-
ferred to a private entity “when the
selection of the land to be con-
demned is itself based on public
concern.* The Court said, “the
property must be selected on the
basis of ‘facts of independent pub-
lic significance,” meaning that the
underlying purposes for resorting

9 |bid., p. 34.
1 |bid., p. 36.




Illustration 1
Explaining the Proof Concepts

No Over 50% moral certainty
evidence of evidence of evidence
| 1 1
1 1 1
Preponderance of Clear and Beyond a

the evidence

convincing evidence

Reasonable Doubt

to condemnation, rather than the
subsequent use of condemned
land, must satisfy the Constitu-
tion’s public use requirement."?

It should be made clear that these
guidelines will define permissible
public uses of eminent domain in
Michigan with or without adoption
of this proposed amendment. The
Hathcock ruling provides the cur-
rent interpretation of Article X,
Section 2, of the Michigan Consti-
tution. Defeat of this proposed
amendment would not change
that fact. Thisamendment acts to
place these provisions into the
State Constitution by reference so
future Michigan Supreme Court
decisions cannot undo this as a
precedent, as the Court did in
2004 to the Poletown precedent.

The Necessity of a Taking

It has long been a complaint of
property rights advocates that the
burden of proof — the burden of
property owners to show that the
proposed use for which their prop-
erty is targeted for condemnation
is not a public use or that their
property is not necessary for the
public use proposed by the gov-
ernmental unit — has been mis-
placed in condemnation proceed-
ings. The third part of the

2 |bid., p. 36.

proposed amendment would shift
the burden of proof from the
property owner to the govern-
mental unit to show that the tak-
ing is for public use.

Currently, the standings for a prop-
erty owner to contest condemna-
tion are limited. In general, find-
ings of blight and the public use for
which condemnation is proposed
may be challenged only if it is al-
leged that the government en-
gaged in fraud, there was an error
in the application of the law, or
there was an abuse of the discre-
tionin deciding these actions. Be-
yond that, property owners may
challenge the necessity of taking
their property for the proposed
public use. These challenges re-
late to whether their property is
needed for the project, and if so,
the amount of property needed.
Governments begin with a pre-
sumption that the public use for
which condemnation is proposed
is legitimate.

Proposal 2006-04 would remove
the current presumption of legiti-
macy and require the condemning
governments to prove that the use
is legitimate and the taking of
property is necessary. Proposal
2006-04 does this by setting two
standards that governments must
meet to demonstrate necessity.
First, governments must prove “by
the preponderance of the evi-
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dence” that the takings are for
public uses. Preponderance of the
evidence is “the greater weight of
the evidence; superior evidentiary
weight that, though not sufficient
to free the mind wholly from all
reasonable doubt, is still sufficient
to incline a fair and impartial mind
to one side of theissue rather than
the other™ While there may be
evidence that a private entity will
benefit from a project for which
the taking is necessary, as long as
the government can show that the
majority of benefit will occur to
the public at large, the taking may
be considered a public use. Sec-
ond, if the government taking is for
the eradication of blight, then the
government must prove “by clear
and convincing evidence” that
blight exists. This is “evidence in-
dicating that the thing to be
proved is highly probable or rea-
sonably certain.”** In these cases,
the governmental unitwould have
to prove that it is highly probable
that the property proposed for
condemnation is blighted.

“That” Property. In an initial
reading, the modifier “that” for the
word “property” toward the end of

13 Garner, Bryan A., ed. Black’s Law
Dictionary. 71" ed. 1999, p. 1201

1 Garner, Bryan A., ed. Black’s Law
Dictionary. 7t ed. 1999, p. 577.



this paragraph —“... demonstrate,
by clear and convincing evidence,
that the taking of that property is
forapublicuse” [emphasisadded]
— seems only to refer to the ear-
lier mention of “a private property”
—"“... the taking of a private prop-
erty is for a public use..” If this is
the case, then this amendment
will shift the burden of proving the
necessity of a taking and heighten
the standard for blight eradication,
but will cause no change to the
standard governmental tactic of
tackling blight on an area-wide
basis. In Berman v. Parker and court
rulings that have followed, the
courts have given governments
wide latitude to deal with the
eradication of blight on an area-
wide basis.

However, to some itis noteworthy
that the proposed amendmentin-
cluded the word “that” in this way.
The argument of these people is
that by using the word “that,” the
drafters of this amendment have
established the expectation that
governmental entities will be
forced to remedy blight on a par-
cel-by-parcel basis. The reason-
ing in this line of thinking is fairly
straightforward. The County of
Wayne v. Hathcock decision estab-
lished three definitions for decid-
ing if the public use for which pri-
vate property may be taken for
transfer to another private entity.
The last definition states that con-
demned property may be trans-
ferred to a private entity “when the

selection of the land to be con-
demned is itself based on public
concern,” such as the eradication
of blight. In these cases, a
government’s decision to con-
demn property must be driven by
the aim to gain control of blighted
land. The alternative use to which
the government proposes to put
the land is secondary, so the gov-
ernmental unit cannot argue that
it needs to tackle blight on an
area-wide basis so it can accom-
modate a big-box store, for a
housing project, or any other large
scale redevelopment plan.

The implications of blight eradica-
tion on an area-wide basis, as gov-
ernments are currently given lati-
tude, are that private property can
be condemned solely because it
was located too close to a dilapi-
dated property.

The implications of blight eradica-
tion on a parcel-by-parcel basis, as
is proposed inthe amendment, are
very different. It has been legisla-
tively recognized that “blight is
observable at different stages of
severity, and that moderate blight
unremedied creates a strong prob-
ability that severe blight will fol-
low.”** Michigan law authorizes
governments’ to engage in area-
wide blight eradication so that
moderate blight can be stopped
from becoming severe blight. Re-

15 Public Act 344 of 1945, the Blighted
Area Rehabilitation Act.
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quiring governments to use con-
demnation on only the most se-
verely blighted properties, for
which they can prove by clear and
convincing evidence that blight
exists, would weaken govern-
ment’s ability to address moderate
blight before it becomes severe.

Freeze Existing Right, Grant,
or Benefit

The final change to Article X, Sec-
tion 2, proposed by this amend-
ment is meant to ensure that the
existing rights, grants, or benefits
enjoyed by property owners are
not unintentionally altered by this
amendment. This provision is
aimed at guarding against unin-
tended consequences of adopting
and implementing this amend-
ment. Asanexample, the Uniform
Condemnation Procedures Act
has provisions that protect prop-
erty owners against condemna-
tions of portions of properties that
would lessen the value of the bal-
ance of the properties. The con-
demning governmental unit must
compensate the owner for the
value of the whole property, not
just the portion that is needed.
Provisions such as these are pro-
vided in addition to the constitu-
tional protections. The rights,
grants, and benefits protected by
this provision could not be
changed as a result of voter adop-
tion of thisamendment, but could
be changed subsequently through
the legislative process.



