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XI  EDUCATION

A.  GENERAL

1.  Encouragement of Education

Article XI: Section 1.  Religion, morality and knowledge being necessary to good
government and the happiness of mankind, schools and the means of
education shall forever be encouraged.

Constitutions of 1835 and 1850

The language of this provision is found in the Ordinance of 1787 (Article III,
Articles of Compact).  However, the provision does not appear in the constitu-
tions of 1835 and 1850.

Constitution of 1908

Section 1 has not been amended since the present constitution was adopted.

Judicial Interpretation

In regard to the relationship of education and local government, the Michigan
courts have held that education is a subject for the legislature and is not a part
of the local self-government inherent in the township or municipality, except as
the legislature may provide otherwise.1

Other State Constitutions

Ten other states have provisions of the type set forth in Section 1.  The provi-
sions of the Massachusetts and Maine constitutions are somewhat more specific
in that they mention certain types of schools and institutions that are to be
encouraged.  Maine makes it a duty of the legislature to encourage and endow
academies, colleges and seminaries, but the legislature must make this endow-
ment conditional on the reservation of the power to alter, limit or restrain the
powers of the institutions.2

1 Attorney General v. Board of Education of Detroit, 154 Mich. 584.

2 Index Digest, pp. 369-370.
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The Model State Constitution provides that the legislature shall provide for a
system of free public schools and such other public educational institutions,
including public institutions of higher learning, as may be desirable.

The U.S. constitution contains no provision of this type.

Comment

There has been a long line of legislative enactments indicating a settled purpose
on the part of the state to encourage education.  Such a provision neither grants
nor limits the power of the state in this area but rather indicates intent.

B.  ELEMENTARY-SECONDARY SCHOOLS

1.  Superintendent of Public Instruction

Article XI: Section 2.  A superintendent of public instruction shall be elected at
the regular election to be held on the first Monday in April, nineteen
hundred nine, and every second year thereafter.  He shall hold office
for a period of two years from the first day of July following his elec-
tion and until his successor is elected and qualified.  He shall have
general supervision of public instruction in the state.  He shall be a
member and secretary of the state board of education.  He shall be ex
officio a member of all other boards having control of public instruc-
tion in any state institution, with the right to speak but not to vote.
His duties and compensation shall be prescribed by law.

Constitutions of 1835 and 1850

The 1835 constitution (Article X, Section 1) and the 1850 constitution (Article
XIII, Section 1) both provided for the office of the superintendent of public in-
struction.

The constitution of 1835 provided for the appointment of the superintendent by
the governor with the consent of the legislature, in joint vote.  The constitution
of 1850 (Article VIII, Section 1) provided for the election of the superintendent at
each general biennial election and Article IX, Section 1 provided for compensa-
tion of $1,000 annually.
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Constitution of 1908

The constitution of 1908 continued the 1850 provision for election of the superin-
tendent, but provided that he be elected at the April election.  Those parts of the
present section which provide that the superintendent will be a member and
secretary of the state board of education and an ex officio member of all other
boards having control of public instruction were added in the constitution of
1908.  The provision that the compensation of the superintendent was to be
prescribed by law was also added in the constitution of 1908.  Section 2 has not
been amended since the present constitution was adopted, nor has it presented
any serious problem of interpretation.

Statutory Implementation

The statutes provide the superintendent with little real control over primary and
secondary education.  Such control for the most part has been delegated by the
legislature to the local school districts under authority granted by the constitu-
tion to the legislature to establish a common or primary school system (Article
XI, Section 9).3

The superintendent is required to report to the legislature on the general educa-
tional conditions of the state including a statement of the operation of the sev-
eral state institutions and recommendations for the improvement of the general
educational system.4

The superintendent has executive authority to require school officers to observe
the laws relating to schools and to maintain school or educational facilities for
the minimum prescribed statutory period.  The superintendent may examine
and audit the official records and accounts of any school district, require school
officers to account for illegally expended funds, appoint a time and place and
proper instructors for a state teachers’ institute and county institutes,5 approve
the establishment of community colleges,6 adopt rules and regulations for keep-
ing school census records7 and institute proceedings on the dissolution of an
educational corporation which fails to comply with the law.8

3 M.S.A. 15.3023, sec. 23; Belles v. Burr, 76 Mich. 1.

4 M.S.A. 15.5252, sec. 252.

5 M.S.A. 15.3252, sec. 252.

6 M.S.A. 15.3792, sec. 792.

7 M.S.A. 15.3948, sec. 948.

8 M.S.A. 21.178, sec. 177.
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In the way of fiscal duties, the superintendent is required to apportion according
to law the primary school interest fund among the townships and cities,9 submit
to the county clerks and treasurers a statement of the townships, school dis-
tricts, and cities that are entitled to receive library moneys,10 and act as the sole
state agency to apply for and receive federal aid grants to the state for the use of
public schools.11

In addition the superintendent is assigned a wide range of non-educational legal
responsibilities.  He is by law or by appointment a member of several boards and
commissions.  These include: the state administrative board,12 the board of audi-
tors,13 the state board of canvassers,14 the board of escheats,15 and the municipal
finance commission.16

Other State Constitutions

All 50 states provide by constitution or statute for a chief school officer called
variously, “Superintendent of Public Instruction,” “Commissioner of Education,”
etc.  The position of chief school officer is provided for in the constitutions of 36
states and by statute in the remaining 14 states.

Method of Selection  Among the 50 states there are three distinct methods of
selection of the constitutional and statutory chief school officers.  In 23 of the 50
states the position is filled by popular election.  In the remaining 27 states, the
chief school officer is appointed.  The appointment is by the state board of educa-
tion in 22 states and by the governor in five states.

In the 36 states which provide constitutionally for a chief school officer, 23 pro-
vide that he shall be elected, 12 provide that he be appointed (10 by the board of
education and 2 by the governor) and one state, Nevada, provides the method of
selection be determined by the legislature (which has provided for appointment
by the state board of education).

9 M.S.A. 15.3258, sec. 250.
10 M.S.A. 3915., sec. 951.
11 Except vocational education funds made available under the Smith-Hughes Act and vocational
rehabilitation funds. The legislature created a special board of control for vocational education.
Under the law the superintendent is an ex officio member of this board and is its executive officer
(Act 149, 1919).
12 M.S.A. 3.261.
13 M.S.A. 13.451, sec. 1.
14 M.S.A. 6.470.
15 M.S.A. 13.451, sec. 1.
16 M.S.A. 5.3188 (3), sec. 1.
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Since 1947 there has been a distinct trend among the 50 states towards appoint-
ment rather than election of the chief school officer.  Eight states have changed
from popular election to appointment and none has changed from appointment
to election.  Not only are an increasing number of chief school officers being
appointed, but there is also a trend toward appointment by a state board of
education rather than by the governor.17

Term of Office  Of the 23 state whose constitutions provide for an elected chief
school officer, seven (including Michigan) provide for a two-year term while 15
provide for a four-year term.  Oregon does not constitutionally fix the term of
office.

Of the 12 states whose constitutions provide for an appointed chief school officer,
one provides for a two-year term, three provide for a four-year term, and the
remaining eight provide that the chief school officer serve at the pleasure of the
appointing authority.  In Nevada, where the office is constitutional, the method
of selection and term of office are provided by law.

Powers and Duties  In the 36 state constitutions which provide for a chief school
officer, ten (including Michigan) give the chief school officer supervision or gen-
eral supervision over public education.  Twelve state constitutions provide that
the chief school officer’s powers shall be as prescribed by law, which allows legis-
lative discretion in providing for the organization of the education authority.

In the remaining fourteen states with a constitutional chief school officer, the
state board of education is given supervisory powers over public education and
the chief school officer serves as the chief executive or administrative officer of
the board of education.  In most of these 36 states it is provided that the duties
of the chief school officer shall be prescribed by law.

As previously indicated, the constitutions of fourteen states make no mention of
the office, nor do they assign responsibility for public education beyond requiring
the legislature to establish and maintain a system of public schools.  This leaves
the responsibility for providing for the organization of the education authority
with the legislatures.

Comment

A number of studies have recommended substantial changes in Michigan’s con-
stitutional provisions relating to the organization for state supervision of el-

17 See The Book of the States, 1960-61, p. 294 and the Index Digest.
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ementary-secondary education.18  The recommendations of these studies have
focused on two items: 1) the method of selection of the superintendent of public
instruction and 2) the respective roles of the state board of education and the
superintendent of public instruction.

The results of these studies suggest that consideration might be given to ap-
pointment rather than election of the superintendent of public instruction and
strengthening the state board of education by assigning to it the powers and
duties now vested in the superintendent, with the superintendent serving as the
chief executive-administrative officer of the board.  (See also Comment on Sec-
tion 6, below, relating to the state board of education.)

If the superintendent is to continue to be elected, consideration might be given to
extending the term of office to four years.  (See Chapter VI, Executive Depart-
ment.)

And, even though election of the superintendent is continued, consideration
might be given to providing that all the powers and duties be prescribed by law,
thus giving the legislature discretion in assigning powers and duties.

2.  Primary School System

Article XI: Section 9.  The legislature shall continue a system of primary schools,
whereby every school district in the state shall provide for the educa-
tion of its pupils without charge for tuition; and all instruction in such
schools shall be conducted in the English language.  If any school
district shall neglect to maintain a school within its borders as pre-
scribed by law for at least 5 months in each year, or, to provide for the
education of its pupils in another district or districts for an equal
period, it shall be deprived for the ensuing year of its proportion of
the primary school interest fund.  If any school district shall, on the
second Monday in July of any year, have on hand a sufficient amount
of money in the primary school interest fund to pay its teachers for

18 The Improvement of Public Education in Michigan, July, 1944, Lansing, Michigan, Michigan
Public Education Study Commission, p. 159. Ninety-third Report of the Superintendent of Public
Instruction, 1933-35. Lansing, Michigan, Department of Public Instruction, p. 14. Ninety-seventh
Report of the Superintendent of Pub1ic Instruction, 1944, Lansing, Michigan, Department of Public
Instruction, p. 14. The state reorganization (Little Hoover) study of 1951, Michigan’s Educational
Agencies, Report 17, pp. 13-27.
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the next ensuing 2 years as determined from the pay roll of said dis-
trict for the last school year, and in case of a primary district, all
tuition for the next ensuing 2 years, based upon the then enrollment
in the seventh and eighth grades in said school district, the children
in said district shall not be counted in making the next apportion-
ment of primary school money by the superintendent of public in-
struction; nor shall such children be counted in making such appor-
tionment until the amount of money in the primary school interest
fund in said district shall be insufficient to pay teachers’ wages or
tuition as herein set forth for the next ensuing 2 years.

Constitutions of 1835 and 1850

Both of the earlier constitutions contained provisions on this subject.  The com-
parable section of the 1835 constitution was relatively brief.  It enjoined the
legislature to provide for a system of common schools by which a school was to be
kept up and supported in each school district at least three months in every
year.  The 1835 constitution also provided that any district neglecting to keep up
such a school might be deprived of its share of the interest of the public fund.19

Comparable provisions in the 1850 constitution were in two sections under the
education article (Article XIII, Sections 3 and 4).  The legislature was enjoined to
provide for and establish a system of primary schools within five years after the
adoption of the constitution.  A school was to be kept without charge for tuition
at least three months in each year in every district of the state and instruction in
such schools was to be conducted in the English language.  The sanction for
neglecting to maintain a school as provided was changed from might be deprived
to shall be deprived for the ensuing year of its proportion of the income of the
primary school fund and funds from taxes for the support of schools.20

Constitution of 1908

The provisions of the 1850 constitution were carried over into the present consti-
tution with some changes.  A school district was required to maintain a school

19 A perpetual fund established with the proceeds from the sale of lands granted by Congress for
school purposes.

20 The 1850 constitution (Article XIV, Section 1) earmarked all revenues from specific taxes, except
those received from mining companies, to paying the interest upon the primary school, university
and other educational funds.
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for five months instead of three and neglect to do so would forfeit its proportion
of the “primary school interest fund” instead of the income from that fund and
other funds arising from the specific taxes.  That is, the forfeiture was limited to
the primary school interest fund.

1911 Amendment  An amendment passed in 1911 provided that if school dis-
tricts had sufficient primary school money to pay teachers and tuition for the
following two years, they were to be omitted from the succeeding annual distri-
bution of primary school money.  This represented the first constitutional men-
tion of a method of distributing primary school fund money.

Statutory Implementation

By statute, the legislature has provided for a system of public instruction and
primary schools.  The school code of 1955 provides for the classification, organi-
zation, regulation and maintenance of schools and school districts.21 Their rights,
powers, and duties are also prescribed by statute.  The superintendent of public
instruction has been given certain powers and duties relative to the operation
and fiscal affairs of local school districts.22  The state board of education is re-
sponsible for the official certification of all elementary and secondary teachers
and for schools for the blind and deaf.23  The state board of control for vocational
education has supervisory control over joint federal-state programs of vocational
education in secondary schools.24

Judicial Interpretation

The provision has given rise to very little litigation.  The 1911 amendment,
however, did raise some question as to whether it required an annual school
census and whether the census was to be the only basis for apportioning primary
school interest funds.  The supreme court held that the amendment fixed, at

21 Act No. 269, Public Acts of 1955, as amended.

22 See Section 2 of this chapter, The Superintendent of Public Instruction, above.

23 M.S.A.,15.3001-15.3984.

24 M.S.A., 15.821-15.830. In 1942, the Governor’s Public Education Study Commission recommended
the abolition of the board of control and a transfer of its authority to the state board of education.
See the Commission’s report, “The Improvement of Public Education in Michigan,” 1942, Lansing,
Michigan Public Education Study Commission, p. 267. The state reorganization (Little Hoover)
study of 1951 repeated the recommendation. See Michigan’s Educational Agencies, Report 17, p. 29.
The abolition of the board of control and transfer of its powers could be accomplished by a statutory
amendment.
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least impliedly, the census of school-age children as the basis, for distributing
such funds.  It held unconstitutional a public act which made the assessed valua-
tion the basis for distribution, although only a part of the fund was to be so
distributed.  The court also held that the provisions of this section clearly antici-
pate an annual census and it is to be provided for by the legislature.25

Opinions of the Attorney General

Should a district not maintain a school within its district and pay no tuition but
pay transportation costs for sending its pupils to schools in another district, the
attorney general has held that the fact that it has insufficient funds to meet such
costs for an ensuing two years does not entitle the district to a proportion of the
primary school interest funds.  This is on the basis that a district which pays no
tuition but shows a balance in the primary school interest fund is not entitled to
the distribution in the following year.26

Other State Constitutions

The constitutions of 38 states in addition to Michigan contain a provision requir-
ing the legislature to establish and maintain a system of public schools.27  Thirty
of these states provide that they shall be free schools.

Maine makes it a duty of the legislature to require towns to make provision for
schools supported and maintained at their own expense.  By way of contrast,
Alabama provides that nothing in the constitution is to be construed as creating
or recognizing any right to education at public expense.  The legislature in that
state may provide for or authorize the establishment of schools as it may pre-
scribe.

A section of the Mississippi constitution requiring the legislature to establish a
system of free common schools was amended by virtue of another section in-
serted in 1944 authorizing the legislature to abolish the public schools by a
majority vote in each house.

Montana, Mississippi, Kansas, and Colorado join Michigan in depriving school

25 Board of Education of Detroit v. Auditor General, 242 Mich. 186

26 Opinion of the Attorney General No. 0-5094, October 11, 1946.

27 Those states without a similar provision are: Alabama, Colorado, Connecticut, Iowa, Massachu-
setts, New Hampshire, North Carolina, South Carolina, Tennessee, Vermont, and Wisconsin. Index
Digest, pp. 373-374.
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districts of school funds for neglecting to maintain a school for a specified num-
ber of months in each year.  The number varies from three to six months.

Missouri deprives a district of school moneys should it permit teacher wage
differentials on race or color basis.  Nevada deprives a district of school fund
interest moneys should it allow sectarian instruction.

Michigan’s provision for a sliding scale arrangement for the distribution of pri-
mary school interest fund moneys28 based on the amount of money on hand
compared to teacher payroll and tuition appears to be unique.

Ten states provide that school funds be distributed on the basis of the number of
resident school-age children or children between specified ages, usually between
five and twenty.29  Eight states require the legislature to determine the method
of allocation.30  Nebraska and Delaware require simply that school funds be
distributed equitably among school districts.  New Mexico requires school funds
to be apportioned among school districts in the proportion that the number of
school-age children in the district bears to the total number of children in the
state.  A reserve is set up before distribution sufficient to provide for five months’
schooling in every district by special help to districts where a full local school tax
plus current funds31 is not sufficient.

Only Missouri among the states with newer and more recently revised constitu-
tions includes a similar provision for the apportionment of school funds.

The Model State Constitution provides:

The legislature shall provide for the maintenance and support of
a system of free public schools, open to all children in the state.

28 Contained in 1911 amendment.

29 Montana, Kansas, Iowa, Louisiana, Minnesota, North Dakota, Oregon: Virginia, Wisconsin and
Wyoming. Index Digest, pp. 384-385.

30 Utah, California, Colorado, Idaho, Kentucky, Missouri, Nevada and South Carolina. Index Digest.
pp. 384-385.

31 Comparable to combined primary school interest fund and school aid fund moneys in Michigan.
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Comment

The provision of this section dealing with the maintenance of a system of free
primary schools would not likely be a subject of much controversy.  However, the
portion of this section dealing with the distribution of primary school fund mon-
eys may be subject to considerable discussion.  There are five sections of the
constitution which deal with aid to local school districts 1) Article XI, Section 9
(this section) insofar as it affects the distribution of primary school interest fund
money; 2) Article X, Section 1, which establishes the primary school interest
fund, and dedicates certain specific taxes to it; 3) Article XI, Section 11, which
establishes the primary school fund; 4) Article XI, Section 12, which dedicates
escheats to the primary school fund; and 5) Article X, Section 23, which estab-
lishes the school aid fund and dedicates two cents of the state sales tax to the
fund.  All of these sections are inter-related and Section 9 must be considered in
relation to these other provisions.

The inter-relationship of these provisions is discussed in the next section of this
chapter, “proceeds of School Land” (see the Comment section).

In respect to the provisions of this article relating to the distribution of primary
school interest funds, consideration might be given to allowing the legislature to
determine the method of distribution.  If the present provision is to be continued,
the language might be changed to clarify the method that is to be used in appor-
tioning primary school interest funds.

In view of the several provisions of the constitution relating to state aid for local
schools, consideration might be given to consolidating these provisions into one
section, or to eliminating them entirely and placing the responsibility in the
hands of the legislature (see Comment under next section).
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3.  Proceeds of School Land

Article XI: Section 11.  The proceeds from the sales of all lands that have been or
hereafter may be granted by the United States to the state for educa-
tional purposes and the proceeds of all lands or other property given
by individuals or appropriated by the state for like purposes shall be
and remain a perpetual fund, the interest and income of which, to-
gether with the rents of all such lands as may remain unsold, shall be
inviolably appropriated and annually applied to the specific objects of
the original gift, grant or appropriation.

Constitutions of 1835 and 1850

Both of the earlier Michigan constitutions contained similar provisions.  Con-
gress in 1785 approved the land grant ordinance for the Northwest Territory
which dedicated the sixteenth section of land in each township to public school
purposes.32  Article X, Section 2 of the 1835 constitution provided:

... The proceeds of all lands that have been or hereafter may be
granted by the United States to this state, for the support of
schools, which shall hereafter be sold or disposed of, shall be and
remain a perpetual fund; the interest of which, together, with the
rents of all such unsold lands, shall be inviolably appropriated to
the support of schools throughout the state.

Thus the constitution of 1835 established a permanent fund with the proceeds of
the lands granted by Congress and provided for the continuous payment of inter-
est on the fund.  This permanent fund is known as the primary school fund.33

The language of the present provision was originally inserted in the constitution
of 1850 and was carried over unchanged into the 1908 constitution.

Constitution of 1908

This section has not been amended since the present constitution was adopted.

Statutory Implementation

The legislature has provided that the proceeds from the sale of educational lands
received into the state treasury and placed to the credit of the several school

32 States admitted to the union after 1802 also received two or more sections for the support of
higher education. See Edgar W. Knight, Education in the United States, Ginn and Company, New
York, 1941, pp. 241-306.

33 This fund should not be confused with the primary school interest fund (see Article X, Section 1 of
the 1908 constitution).
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funds “shall be used in defraying the expenses of the state government.”34  The
auditor general is by law assigned responsibility for computing and paying the
interest on the principal of the educational funds (including the primary school
fund) out of the specific taxes.35

By law the proceeds from escheated property also go into the primary school
fund.  For a discussion of escheated funds see Article XI, Section 12.

Judicial Interpretation

There have been no recent problems in the interpretation of this provision.36

Other State Constitutions

Thirty-two states in addition to Michigan constitutionally provide for a perma-
nent fund for the support of public schools or for educational purposes.  Proceeds
of lands granted by the United States for public schools represent a source of the
permanent fund in 18 states, which are for the most part mid-west and western
states with constitutions dating from 1850 and states which shared in the con-
gressional land grants.37

Most of the thirty-two states appear to earmark more than one source of revenue
to the permanent fund.  Five states, in addition to Michigan, provide that gifts
and bequests for educational purposes constitute a source of revenue for the
permanent fund.  Twenty-three states mention escheated estates as a source of
the fund, while others include unclaimed shares and dividends of corporations,
fines and forfeitures, and appropriations by the state.

Twenty state constitutions place limitations on the use of the permanent fund.
Eleven states specify the fund is to remain inviolate.  Seven restrict the use of
the funds to school purposes while four provide that the fund may be increased
but not diminished.

34 M.S.A. 3.721. Consistent with this act the money credited to the primary school fund is in reality
commingled with the general fund and is used for general state purposes. The primary school fund is
only a bookkeeping memorandum record showing accumulation of a principal within the general
fund. (From information supplied by the Department of Public Instruction.)
35 M.S.A. 3.731.  For specific taxes see Article X, Section 1.
36 Under the similar provision of the 1850 constitution the supreme court ruled that an 1859 act
appropriating a portion of the proceeds of swamp lands to the primary school fund did not remove
them from 1egislalative control. (People ex re1. Superintendent of Public Instruction v. Auditor
General, 12 Mich. 171.) The court also ruled that the 1850 provision did not deprive the legislature
of the power of regulating the state policy regarding the primary school lands. (People ex rel. Jones
v. Pritchard, 21 Mich. 236.)
37 Index Digest, pp. 385-387.
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Among the states with newer and more recently revised constitutions, Alaska
and Hawaii are silent on the matter of a permanent fund, while New Jersey and
Missouri provide that the public school fund shall be securely invested and re-
main a perpetual fund.38

Comment

An understanding of this section necessarily requires an explanation of the
inter-relationships among the several constitutionally established funds which
contribute to the support of the primary school system.

History

The primary school fund was created by the first constitution of the state in 1835
and is the first of several funds established for the support of primary schools.  It
was established with the proceeds from the sale of lands granted by Congress to
the state for educational purposes.  It was established as a permanent or per-
petual fund which was to remain inviolate and never to be distributed.

Although the fund could not be distributed, the legislature borrowed from the
fund and then annually payed interest on the loans.

Apparently to insure that there would be no failure on the part of the state to
pay interest on the primary school fund, provision was made in the 1850 consti-
tution for the primary school interest fund and certain specific taxes were ear-
marked to the payment of interest on the primary school fund through the me-
dium of the primary school interest fund.

Also in 1850 the proceeds from escheated property were dedicated to the support
of primary schools.39  These monies by legislative act have been dedicated specifi-
cally to the primary school fund.40

These provisions for a primary school fund, a primary school interest fund, and
the dedication of escheats were carried over in the 1908 constitution in Article
XI, Sections 11 and 12, and Article X, Section 1.  For the change see the discus-
sion of each section.  In addition to these funds, Article X, Section 23 establishes
a school aid fund and provides that two cents of the state sales tax levy be depos-

38 Missouri provides that the general assembly may liquidate certificates of indebtedness to the
public school fund but all funds derived from the liquidation must be invested in bonds of the United
States, the state, or other securities fully guaranteed by the United States of not less than par value.
The legislature is also authorized to levy an annual tax to pay the interest accruing on the certifi-
cates of indebtedness. Missouri constitution of 1945 (Revised 1960). Article IX, Section 4.

39 Artic1e XI, Section 12.

40 M.S.A. 26.1053 (52).
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ited in the school aid fund and expended for the aid of school districts and for
such school employee’s retirement systems as shall be provided by law.41

Operation of the School Funds

There are, then, three basic funds created by the constitution: 1) the primary school
fund; 2) the primary school interest fund; and 3) the school aid fund.  The following
is an explanation of the methods by which these funds are administered.42

The primary school fund is actually only a bookkeeping memorandum record
showing accumulation of a principal amount within the general fund.  The
amounts received from the sale of school lands and escheats are “credited” to the
primary school fund, but the money is actually commingled with the general
fund money and used for general state purposes.43

The interest paid on the corpus of land sale funds is seven per cent per annum,
except in the case of swamp lands where the rate of interest is set by statute at
five per cent.  This interest is paid from the specific tax revenues of the primary
school interest fund.  However, the total revenue from the specific taxes ear-
marked to the primary school interest fund far exceeds each year the amount
that is owed in interest on the principal of the primary school fund.

The balance in the primary school fund as of June 30, 1960, (excluding amounts
credited to the university and other college funds) amounted to some $16.6 mil-
lion, including $998,590 in proceeds from the sale of swamp lands.  With an
accumulated principal of about $16 million, the interest on the primary school
fund would amount to less than $1 million a year.  In fiscal 1960, however, the
specific taxes earmarked to the primary school interest fund yielded $56.9 mil-
lion, which far exceeds the less than $1 million of interest due on the primary
school fund.  After deducting a comparatively small amount of the total for other
educational purposes, the whole primary school interest fund is available for
distribution to local school districts.

The primary school interest fund monies are distributed on the bases of the
number of children between the ages of 5 and 19 as indicated by the school cen-
sus.  The amount each district receives per child is determined by dividing the
total amount in the fund by the total number of school-age children in the state.
The primary interest fund distributions currently account for some 20 per cent of
total state aid for schools.

41 Added by amendment in 1946 and revised by amendment in,1954. The 1954 amendment provided
for the creation of a school aid fund to be effective July 1, 1955. Prior to 1955 school aid monies were
appropriated and expended from the general fund of the state. See Michigan State Operations and
Local Benefits Budget, 1960, Section Q, p. 1.
42 Based on reports of the auditor general and information received from the department of public
instruction.
43 Consistent with the provisions of law (see M.S.A. 3.721).
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As previously mentioned the constitution (Article X, Section 23) provides that
two cents of the sales tax levy be credited to the school aid fund—$216 million in
fiscal 1960.  The legislature has provided that in addition to this, two cents of
the cigarette tax levy and a four per cent liquor excise tax be placed in this
fund—$26 million in fiscal 1960.  The distribution of school aid fund monies is by
a statutory formula which takes into account a number of deductible factors, one
of which is the amount of primary school interest fund monies received by the
school district.  As a practical matter, therefore, the primary school fund monies
are an offset against school aid fund monies.

In recent years the statutory formula for distributing these constitutionally and
statutorily earmarked funds has required more money than the revenues of the
funds produced and the legislature has made supplemental appropriations from
the general fund.  In 1959-60 the legislature appropriated $21.4 million from the
general fund as a supplement to the school aid fund.  Thus, in fiscal 1960 there
was available from these funds for distribution for primary school purposes the
following:

Source

Constitutional Dedications

Specific taxes* $ 57 million
Sales tax 216

Statutory Dedications

Cigarette tax 19
Liquor excise taxes 7

Supplemental Appropriation
    From General Fund 21

Total $320 million

In view of these various provisions dealing with state aid to school districts,
consideration might be given to consolidating the provisions of Sections 11 and
12 of Article Xl and Sections 1 and 23 of Article X into a single provision on state
aid to schools, with the distribution of the funds to be provided by law.  Or, con-
sideration might be given to leaving the whole question of state aid to schools to
legislative discretion.

_____________

*  For convenience this term includes ad valorem taxes on railroad, telephone
and telegraph, car loading, and express companies in addition to inheritance
taxes, out-of-state insurance company taxes and corporation organization fees.
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4.  Escheats

Article XI: Section 12.  All lands, the titles to which shall fail from a defect of
heirs, shall escheat to the state, and the interest on the clear proceeds
from the sales thereof shall be appropriated exclusively to the support
of the primary schools.

Constitutions of 1835 and 1850

This provision originated in the constitution of 1850 and was carried over into
the present constitution virtually unchanged.  The word “title” was changed to
“titles” and the word “the” was inserted before the words “primary schools” at
the end of the section.

Constitution of 1908

This section has not been amended since the adoption of the present constitution.

Statutory Implementation

In the implementation of this provision the law provides that the proceeds from
escheated property go into the primary school fund.  The board of escheats has
the responsibility by law to administer the funds credited and accruing.  The
investment of the funds is subject to the supervision and direction of the state
administrative board.44

Judicial Interpretation

There has been no recent litigation on this section.

Other State Constitutions

Twenty-three other state constitutions contain a provision of this type.  In most
of these states, the provision is incorporated in sections establishing a perma-
nent school fund.

The constitutions of Alaska, New Jersey, and Hawaii have no provisions of this
type, nor does the Model State Constitution.

Comment

See Comment under previous section.

44 M.S.A. 26.1053 (52). Under the law escheated funds returned to the state are transferred by the
board of escheats to the primary school fund, usually only once annually. The board of escheats
determines when and how much is to be so transferred. During 1951-52 no transfers were made,
while in the fiscal year 1958-59 $450,000 was transferred to the primary school fund out of total
receipts of $862,359. (From information supplied by the department of public instruction.)
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C.  HIGHER EDUCATION

1.   Educational Institutions

Article XI: Section 10.  The legislature shall maintain the university, the college
of mines, the state agricultural college, the state normal college and
such state normal schools and other educational institutions as may
be established by law.

Constitutions of 1835 and 1850

Although this section is new in the 1908 constitution, it apparently stems from
earlier provisions of the 1835 and 1850 constitutions.  The 1835 provision (Ar-
ticle X, Section 2) was as follows:

The legislature shall encourage, by all suitable means, the pro-
motion of intellectual, scientifical and agricultural improvement.

The 1850 constitution (Article XIII, Section 11) provided:

The legislature shall encourage the promotion of intellectual,
scientific and agricultural improvements; and shall, as soon as
practicable, provide for the establishment of an agricultural
school.

Constitution of 1908

In the Address to the People the convention of 1907-08 stated that the intent of
this section was to make it “mandatory upon the legislature to maintain the
educational institutions therein specified.”

Other State Constitutions

A number of other state constitutions include similar provisions relative to the
establishment of state institutions of higher education.

Twenty-one states provide for the establishment and maintenance of a state
university; twelve include provisions for teachers colleges and normal schools;
eleven provide for agricultural colleges, which in Arizona and California are part
of the state university.  Five states require the legislature to establish a school of
mines while two others (Nevada and North Carolina) require the provision of a
department of mines at the state university.  The North Dakota constitution
provides for a school of forestry, while New Mexico requires the legislature to
support a military institute.
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Several constitutions, including those of Vermont, Maine, New Hampshire,
Connecticut, Massachusetts, Rhode Island, and New Jersey contain no provision
of this type.  The newer constitutions of Alaska and Hawaii simply require that
the legislature provide for a state university and such other educational institu-
tions as may be deemed desirable.

The Model State Constitution provides that the legislature shall establish orga-
nize and support such public institutions of higher learning as may be desirable.

Comment

This section, like Section 1, is not a grant of or restriction on the power of the
legislature, but rather expresses the intent of the people that these institutions
be supported.  Consideration might be given to eliminating this section and
combining it with the provision of Section 1 in a general statement of intent.

The table on the following page summarizes the constitutional provisions for
Michigan’s nine major state-supported colleges and universities.  In the pages
following the table individual sections of the constitution which relate to these
institutions are discussed.
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2.  The University of Michigan

a.  Regents and Name

Article XI: Section 3.  There shall be a board of regents of the university consist-
ing of eight members, who shall hold the office for eight years.  There
shall be elected at each regular biennial spring election two members
of such board.  When a vacancy shall occur in the office of regent it
shall be filled by appointment of the governor.

Section 4.  The regents of the university and their successors in office
shall continue to constitute the body corporate known as “The Re-
gents of the University of Michigan.”

Constitutions of 1835 and 1850

The constitution of 1835 contained no provisions of this type.45

The constitution of 1835 left the legislature with full power to manage the affairs
of the university and to regulate the appointment of the regents.46

Provision for a board of regents elected directly by the people originated in the
1850 constitution (Article XIII, Section 6).  As originally adopted the 1850 consti-
tution provided for the election of eight regents to serve the same six-year term.
The regents were to be elected from separate judicial districts.  An amendment
in 1862 extended their term to eight years, required election at large and intro-
duced staggered terms.  The provision giving corporate status to the university
also originated in the 1850 constitution (Article XIII, Section 7) .  These provi-
sions were carried over in the 1908 constitution.

Constitution of 1908

Sections 3 and 4 have not been amended since the present constitution was
adopted and there has been little litigation.  (See Judicial Interpretation under
Sections 5 and 6 of this chapter.)

Other State Constitutions

The organization of public higher education as provided by the several state
constitutions varies considerably from state to state.  Table A shows those states
which constitutionally create boards responsible for higher education and the
levels of education and types of institutions under the boards.

45 The legislature authorized a board of regents by Public Act in 1837.
46 The University of Michigan, an Encyclopedia Survey, Part I, History and Administration, Ann
Arbor, University of Michigan, 1941, p. 121.
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The table shows that a tota1 of 25 states (including Michigan) constitutionally
create a board or boards responsible for one or more institutions of higher learn-
ing in the state.  Six of these states provide for a single board which is respon-
sible for governing and coordinating all public higher education in the state.
These states are: Georgia, Idaho, Montana, North Dakota, Nevada, and South
Dakota.47

Oklahoma provides for an over-all board to be responsible for the coordination of
all public institutions of higher learning.  This board is authorized to set stan-
dards, determine courses, recommend budget allocations for the several institu-
tions and allocate legislative appropriations.  This board is not responsible for
the direct control and operation of any of the state’s universities or four-year
colleges.48  The constitution creates three boards for this purpose: one to govern
the University of Oklahoma; one to govern the agricultural and mechanical
college, a land-grant college, a four-year college and five two-year colleges; and
one to govern six four-year colleges.  (Three statutory boards govern two state
two-year colleges and a four-year college.)

New York, which designates no one institution as the state university, holds the
Board of Regents, The University of the State of New York—an  administrative
board—responsible for all education in the state.49

47 Rhode Island and Hawaii have a statutory board responsible for all higher education. (In Hawaii
the state university is the only institution of higher education in the state.)  Seven other states, by
provision pf the constitution or state statutes, place all public higher education institutions except 2-
year colleges under a single board.  These states are: Arizona, Florida, Iowa, Kansas, Mississippi,
Oregon and Wyoming.  State Boards Responsible for Higher Education, U.S. Department of Health,
Education and We1fare, Office of Education, Circular No. 619, Washington, U.S.G.P.O., 1960, pp.
17-25.

48 While the over-all coordinating board (the State Board of Regents of Oklahoma Colleges) is
responsible for the government of six junior colleges, the junior colleges are each directly controlled
and operated by separate local boards.

49 The Board of Regents, The University of the State of New York is constitutionally responsible for
the administration, supervision and coordination of 28 institutions which comprise the state univer-
sity. By statute the Board of Trustees, State University of New York, is responsible under the
general supervision of the board of regents, for all public higher education institutions except four
New York City colleges. Legally the actions of the board of trustees are subject to approval by the
board of regents.
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New Mexico creates seven institutional boards, each of which is responsible for
governing one of five state colleges and two universities.  These boards have
authority to approve budgets, establish personnel policies, finance current opera-
tions, plan and finance physical facilities.  New Mexico provides by statute for an
overall coordinating board appointed by the governor which is primarily respon-
sible for the coordination of the financial affairs of the state’s seven institutions
of higher education.  The prime concern of this board is to insure that the insti-
tutions are adequately financed under an equitable distribution of available
funds.  The board reviews and may adjust the budgets of the several institutions
as they are submitted to the state’s budget officer.50

The constitutions of Alabama, Michigan, New Mexico, Oklahoma, and Utah create
individual boards for more than one major state university.  Two institutional
boards are provided for in Virginia’s constitution to govern institutions other than
the state university which is governed by a statutory board.  The Arkansas consti-
tution creates eight institutional boards, one of which governs the state university.
The remaining seven each govern one of seven state colleges.

Method of Selection  In those states where it is constitutionally provided, the
prevalent method of selection is appointment by the governor subject to confir-
mation by the senate.  Seven states, including Alaska,51 Missouri,52 and Ha-
waii,53 provide that the entire board be so selected, while six others54 require the
appointment of a majority of the board membership and ex officio membership
for a varying number of other board members.55

The U.S. office of education reports that of some 209 state boards responsible for
higher education, created by either the state constitution or the state statutes,
seventy percent of the board members are appointed, eighteen percent are

50 State Boards Responsible for Higher Education, p. 124.

51 The governor’s appointments in Alaska are subject to confirmation by a majority of the members
of the legislature’ in joint session. (Article VII, Section 3).

52 Article IX, Section 9(a).

53 Article IX, Section 5.

54 Arizona, California, Louisiana, Montana, New Mexico, Wyoming. Index Digest, pp. 405-408.

55 Index Digest, pp. 405-408.
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elected, and some twelve percent serve as ex officio members.  Sixty-eight per-
cent of those appointed are appointed by the governor subject to senate confir-
mation, and another twenty-five percent by the governor alone.  By far the most
prevalent practice within the elective process is that of election by the legisla-
ture.  Forty-five percent of those elected are reportedly covered by this practice.56

Size of Board  The size of constitutionally created boards responsible for the
major public university in 16 states ranges from six in Nebraska to 24 in Califor-
nia.57  The average membership provided for is 10.6.  Appointed boards are for
the most part larger than elected boards.

The size of board membership for some 209 state boards varies in the extreme
Two boards have a membership of three, while the board of trustees of the Uni-
versity of North Carolina has a membership of 102.  With this latter board ex-
cluded, however, the high membership is 32.  The average membership of all
such boards is 10.6.58

Length of Term  Eight of the states which constitutionally provide for board to
govern the major public university also prescribe the board members’ term of
office and, except Alabama, require overlapping terms.  These states are: Ala-
bama (12 years), California (16 years), Colorado (6 years), Georgia (7 years),
Louisiana (14 years), Michigan (8 years), Nebraska (6 years), and New Mexico (6
years).

The U.S. office of education reports that the average term constitutionally or
statutorily provided for 209 state boards is six years.59

Corporate Status  The constitutional boards responsible for the major public
university in eight states (including Michigan) derive authority for corporate
status from the state constitution.60  Such boards in eight other states have no
constitutional corporate status,61 while in thirty-three states they derive corpo-
rate authority from the statutes.

56 State Boards Responsible for Higher Education, p. 26.
57 The remaining fourteen states are: Alabama, Alaska, Arizona, Colorado, Georgia, Hawaii, Louisi-
ana, Missouri, Montana, New Mexico, North Dakota, Oklahoma, South Dakota and Wyoming. Index
Digest, pp. 405-408.
58 State Boards Responsible for Higher Education, p. 28.
59 State Boards Responsible for Higher Education, pp. 29,227-233.
60 California, Colorado, Georgia, Idaho, Louisiana, Minnesota, and Utah. State Boards, pp. 216,220.
61 Board of Trustees, University of Connecticut; Iowa State Board of Regents; Kansas State Board of
Regents; Montana State Board of Education; Board of Regents, University of Nevada; North Dakota
State Board of Higher Education; Oregon State Board of Higher Education; and Board of Regents,
University of Texas.
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In regard to higher education, the Model State Constitution provides simply
(Article X) that “The legislature shall provide in addition to a system of common
schools such other educational institutions, including institutions of higher
learning, as may be deemed desirable.”

Comment

The voters of Michigan elect a total of 24 board members to govern institutions
of higher education (eight regents of the university, six trustees of Michigan
state university, six governors of Wayne state university and four members of
the state board of education).62

In a recent study of state boards responsible for higher education conducted by
the office of education, U.S. department of health, education, and welfare the
authors conclude:

State-supported colleges and universities are increasingly being viewed
as parts of a total State enterprise in higher education rather than as
individual, separate, institutions with purposes or programs unrelated
to others in the State.63

If Michigan desires to move in this direction, some consideration might be given
to removing Sections 3 and 4 as well as other provisions establishing individual
boards and, in their place, creating a single board responsible for all higher
education in the state.  As mentioned earlier, six states constitutionally provide
for a single state-wide board.

Or, consideration might be given to omitting any constitutional reference to a
governing board for the major university, leaving the matter to legislative enact-
ment.  The legislature now statutorily provides for the governing boards of the
college of mining and technology and Ferris institute.

On the other hand, consideration might be given to leaving Sections 3 and 4 un-
changed and providing elsewhere in the constitution for a master coordinating
board or leaving the matter to legislative discretion.  As mentioned earlier, New
Mexico has seven constitutional boards coordinated by a board created by statute.

62 Three members are elected directly to the board of education. The fourth member, the superinten-
dent of public instruction, is elected to the office of superintendent and serves as an ex officio mem-
ber of the board of education.

63 State Boards Responsible for Higher Education, p. 47. See also Lyman A. Glenny, Autonomy of
Public Colleges; The Challenge of Coordination, New York, McGraw-Hill Book Co., Inc., 1959.
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b.  President and Supervision

Article XI: Section 5.  The regents of the university shall, as often as necessary,
elect a president of the university.  The president of the university
and the superintendent of public instruction shall be ex-officio mem-
bers of the board of regents, with the privilege of speaking but not of
voting.  The president shall preside at the meetings of the board and
be the principal executive officer of the university.  The board of re-
gents shall have the general supervision of the university and the
direction and control of all expenditures from the university funds.

Constitutions of 1835 and 1850

There was no comparable provision in the constitution of 1835.  Previous to 1850
members of the faculty served one year each as president.  The governor served
as the presiding officer of the board of regents while the internal administration
of the university was fully subject to legislative control.64  This provision origi-
nated in the 1850 constitution.

The 1850 provision (Article XIII, Section 8), was as follows:

The regents of the university shall, at their first annual meeting, or as
soon thereafter as may be, elect a president of the university, who shall
be ex officio a member of their board, with the privilege of speaking but
not voting.  He shall preside at the meetings of the regents and be the
principal executive officer of the university.  The board of regents shall
have the general supervision of the university, and the direction and
control of all expenditures from the university interest fund.

Constitution of 1908

The 1850 provision was carried over in the constitution of 1908 with the addition
of the superintendent of public instruction to the board as an ex officio member.
The constitution in 1908 omitted the word “interest” which in the 1850 provision
had followed the word “university” and the word “fund” was changed to “funds.”

This section has not been amended since the present constitution was adopted.

64 The University of Michigan. An Encyclopedic Survey, Part I, History and Administration, Ann
Arbor, University of Michigan, 1941, p. 227.
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Statutory Implementation

A series of legislative acts passed since 1851 vested the government of the uni-
versity in the board of regents; required university branches to be established;
required an annual report to the superintendent of public instruction; and autho-
rized the board to perform a number of functions.65

In 1867 the legislature passed the first of a series of “mill-tax” laws which pro-
vided financial assistance to the university of Michigan and to the agricultural
college (now Michigan state university).  The laws were permanent in that they
regulated the amount of support that was received by the institutions until
changed by affirmative action of the legislature.

Under the first of these laws the legislature appropriated to the university of
Michigan a sum equal to five cents on each thousand dollars of taxable property
in the state.  This method of support provided the institutions with an increasing
amount of income during a period when the valuation of taxable property in the
state was increasing.  During the depression years, however, the legislature
limited the amount paid to the university and in some cases reduced an original
appropriation.  At the same time the state tax on real property was abolished
and the state began to rely on the sales tax and other sources of income.  Thus,
in 1935 the earlier form of the mill-tax laws was changed.

New acts passed in 193566 provided for the support of the university of Michigan
and Michigan State college out of the general funds of the state, but they also
provided for an appropriation proportionate to the tax valuation of the state.  In
1936 and each fiscal year thereafter, a sum was to be appropriated to the univer-
sity of Michigan equal to 73 cents on each thousand dollars of taxable property
in the state while a sum equal to 24.3 cents on each thousand dollars of taxable
property was to be appropriated to Michigan state college.  With some changes
these laws remained in effect until repealed in 1947.67  Since then the
legislature’s support of the university of Michigan and Michigan state university
has been on an annual appropriation basis.

Judicial Interpretation

The supreme court has held that under the constitution of 1908 the state board
of agriculture (board of trustees of Michigan state university) was put on the
same plane with the regents of the university of Michigan.

65 M.S.A. 15.901-15.993.

66 Acts 112 and 113 of 1935.

67 Act 304 of 1941.
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Consequently, this section includes cases relating both to the board of regents of the
university of Michigan and to the board of trustees of Michigan state university.

Institutional Nature  The courts have held that by the constitution the board is
made “the highest form of juristic person known to the law,” with authority
within the scope of its functions equal to and coordinate with that of the legisla-
ture.  The courts have held that the board is a separate entity, independent of
the state in the management and control of the university and the fact that it is
state property does not necessarily bring the board within the purview of the
statutes.68

On the other hand the courts have held that the board of regents is a depart-
ment of the state government created to perform state functions.  The lands,
buildings and equipment under the control of the regents are state property.69

Property and Funds  Funds appropriated for the use of the university have been
held by the supreme court to be under the exclusive direction of its governing
board.  The court has also held that the board’s judgment as to the legality and
expediency of expenditures for the use and maintenance of the university is not
subordinate to that of the auditor general.70

In regard to conditional appropriations the court has held that the legislature
may attach any conditions it may deem expedient and wise to appropriations for

68 People ex rel. Board of Regents v. Brooks, 224 Mich. 45; Weinberg v. The Regents of the Univer-
sity of Michigan; Attorney General ex rel. Cook v. Burhano, 304 Mich. 108 (1942) ; Board of Regents,
University of Michigan v. Auditor General, 167 Mich. 444.  In a relatively recent case, the supreme
court divided over the question of whether the legislature constitutionally could subject the state
board of agriculture to the workmen’s compensation act. (Peters v. Michigan State College, 320
Mich. 243) The attorney general from time to time has held invalid statutes which purported to
regulate aspects of university activity and on occasion has ruled statutes couched in general form to
be inapplicable to the university. For example, Statutes purporting to fix fees (Op. Attorney General
1701, p. 87) and entrance requirements (Op. Attorney General, 1911, p. 215) were held invalid. Acts
requiring state agencies to submit reports to the state board of auditors, requiring performance
bonds from contractors and requiring annual inventories of state-owned property were said to have
no application to the university. (Op. Attorney General, 1920, p. 106; Op. Attorney General, 1921-22,
p. 289).

69 People ex rel. Board of Regents v. Brooks, 224 Mich. 45.

70 State Board of Agriculture v. The Auditor General, 226 Mich. 417; Bauer v. State Board of Agri-
culture, 164 Mich. 415; Board of Regents of University of Michigan v. Auditor General, 167 Mich.
444.
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the university.  Where such conditions have been attached the regents may
accept or reject the appropriations as they see fit.  Should the regents accept the
appropriation, the conditions are binding upon the regents.71

The legislature does not have unlimited freedom in the use of this device, how-
ever, for the court has said that the legislature can attach only such conditions
as it has the power to make.  In State Board of Agriculture v. The Auditor Gen-
eral (226 Mich. 417) the court said that the language used in previous decisions
“did not mean that a condition could be imposed that would be an invasion of the
constitutional rights and powers of the governing board of the college.”  In this
case a condition attached to an appropriation for the support of the agricultural
college requiring the funds to be used subject to the general supervision of the
state administrative board was held unconstitutional.

Other State Constitutions

Alaska and Hawaii in addition to Michigan provide that the university president
shall be appointed by the governing board to serve as its executive officer.  Ala-
bama provides that the governor serve as ex officio president.  Oklahoma pro-
vides for the office of president of the board of regents of Oklahoma colleges,72

but the office is not provided for in provisions which create the university of
Oklahoma governing board.  California provides that an acting university presi-
dent shall serve as an ex officio member of the university board of regents.73

Alabama, California, Hawaii, Montana, and Wyoming, in addition to Michigan,
make the superintendent of public instruction an ex officio member of the uni-
versity board.  Michigan’s provision granting the superintendent and the presi-
dent the privilege of speaking but not of voting appears to be unique among the
states.74

The constitutions of Colorado and Idaho contain provisions similar to that of
Michigan’s that the board of regents shall have “the general supervision of the
university and the direction and control of all expenditures from the university
funds.” In addition, it has been said that the state constitutions of Minnesota
and California give the principal state university governing board full control
over the internal affairs of the university.75

71 People ex rel. Regents of the University v. Auditor General, 17 Mich. 161; Weinberg v. The Re-
gents of the University of Michigan, 97 Mich. 246.
72 Responsible for the government of 6 four-year colleges.
73 Alaska constitution of 1956, Article VII, Section 3. Hawaii constitution of 1950, Article IX, Section
5. California constitution of 1849, Article IX, Section 9. Oklahoma constitution of 1907, Article XIII,
Section 8, a(1,2), b(1,3).
74 Index Digest, pp. 405-408.
75 M. M. Chambers, The Campus  and the People, The Interstate Printers and Publishers, Danville,
Illinois, 1960, p. 45.
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Minnesota provides (Article VIII, Section 4):

The location of the University of Minnesota, as established by existing
laws, is hereby confirmed, and said institution is hereby declared to be
the University of the State of Minnesota.  All the rights, immunities,
franchises and endowments heretofore granted or conferred are hereby
perpetuated unto the said university; and all lands which may be
granted hereafter by Congress, or other donations for said university
purposes, shall vest in the institution referred to in this section.

California provides (Article IX, Section 9):

The University of California shall constitute a public trust, to be ad-
ministered by the existing corporation known as “the Regents of the
University of California,” with full powers of organization and govern-
ment, subject only to such legislative control as may be necessary to
insure compliance with the terms of the endowments of the University
and the security of its funds...said corporation shall also have all pow-
ers necessary or convenient for the effective administration of its trust,
including the power to sue and to be sued.

Louisiana provides that the Louisiana state university and agricultural and
mechanical college are to be directed, controlled, supervised and managed by a
board of supervisors.  Missouri provides that the government of the university
shall be vested in a board of curators.  Nevada, Nebraska, North Carolina, and
Wyoming grant the legislature power to provide for the control and management
of the state university.

Comment

Under the terms of the present constitutional provisions the board of regents of
the university of Michigan and the board of trustees of Michigan state university
are charged with the responsibility for general supervision of the respective
universities and the direction and control of their funds.76  These provisions have

76 There has been no authoritative interpretation of the language of Article XI, Section 16 which
provides for Wayne state university. In the absence of a definitive interpretation of the section, there
would appear to be some question as to whether the provisions of the section put Wayne state
university on the same constitutional footing with the university of Michigan and Michigan state
university. For further comment on the point see the Comment under Wayne state university
(Article XI, Section 16) below.
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been interpreted to give the boards the responsibility and authority to determine
the amount and quality of higher education services that are to be provided by
these institutions.  But the boards do not have taxing authority to finance such
educational services.77  The constitution gives this authority to the legislature.

Thus, while the boards have the authority and responsibility for determining the
amount of higher education services that are to be provided, they lack the au-
thority to levy taxes to pay the cost of such services.

The legislature has the authority to levy taxes to pay the cost of higher educa-
tion services, but does not have the authority to determine the factors that make
up the educational program (and thus the cost) of the universities.78

Thus, the constitution creates a division of responsibility and authority between
the boards and the legislature for providing higher education services at these
two institutions.

If the convention believes that the responsibility and authority for providing
higher education services at the universities should, be vested in one body and
not split between two bodies, there are two basic alternatives:

1. Give the governing boards (or board) of the universities the authority to
levy the taxes necessary to fulfill their responsibility for providing
higher educational services.  This could be done in several ways—by
authorizing the boards to levy certain enumerated taxes or by earmark-
ing certain taxes for their use.  Under this alternative the boards (or
possibly a single board) would be given by the people complete respon-
sibility and authority for providing higher educational services.  But,
the legislature would be relieved of its responsibility and authority in
this area.

77 The board of regents and the board of trustees have the institutional responsibility for making
those policy decisions which determine the total cost of operating the university (enrollment, cur-
riculum, faculty, salaries, etc.) and are similarly responsible for determining how much of that total
cost is to be financed from “university funds” (fees and charges, gifts, endowment, etc.). The differ-
ence is the net tax cost, which is requested annually of the legislature.

78 Dr. John Dale Russell in his Survey of Higher Education in Michigan makes the following obser-
vation: “It is very clear that the Legislature and its committees have no very good way of estimating
either the total needs of the State for higher education or the needs of the individual institutions for
support. This is not a criticism of the legislature or its committees for they have done remarkably
well, considering the limited data and analyses available upon which to make determinations of
appropriations and other matters affecting the institutions.”
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2. A second alternative, if both responsibility and authority for providing
higher education are to be vested in one body, would be to give the
legislature the constitutional responsibility for determining the higher
educational program (which the legislature could vest by law in a uni-
versity board or president).

On the other hand, the convention may feel that it is undesirable to give either
agency complete authority and responsibility.  In that event, consideration might
be given to keeping the present provisions, or to modifying them by granting the
legislature authority and responsibility over all finances of the universities, but
leaving with the university boards the authority and responsibility for providing
the best possible services within the limits set by the funds made available by
the legislature.  Consideration might be given to keeping the present provisions,
while providing that all funds (state appropriations and university generated
funds) be audited by a legislative auditor.  This would provide one centralized
accounting to the public.

Should consideration be given to providing an overall coordinating board, some
modification of the powers of the separate boards might be considered necessary
to permit such inter-institutional coordination.

Section 2 of Article XI specifies that the superintendent of public instruction
shall be ex officio a member without vote of all boards having control of public
instruction in any state institution.  Thus, the specified ex officio membership of
the superintendent on the board of regents in Section 5 would seem unnecessary.

3.  Michigan State University

a.  Board of Trustees

Article XI: Section 7.  There shall be elected on the first Monday in April, 1909, a
board of trustees to consist of 6 members, 2 of whom shall hold the
office for l years, 2 for 4 years and 2 for 6 years.  At every regular
biennial spring election thereafter, there shall be elected 2 members
whose term of office shall be 6 years.  The members thus elected and
their successors in office shall be a body corporate to be known as
“The board of trustees of Michigan state university of agriculture and
applied science.” The board of trustees shall be the successor in inter-
est to all the rights, powers, assets and liabilities of the state board of
agriculture.
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Constitutions of 1835 and 1850

The constitutions of 1835 and 1850 contained no provision of this type.  The 1850
constitution directed the legislature to provide for the establishment of an agricul-
tural school (the first of its kind in America) as soon as practicable and authorized
the legislature to make the school a branch of the university.  Twenty-two sections
of salt spring lands were appropriated for the support and maintenance of the
school.  The legislature established a state agricultural school in 1855 which until
1861 was under the control of the state board of education.79  From 1861 to 1909
the state board of agriculture, created by the legislature in 1861 (and predecessor
of the present board of trustees), was appointed by the governor.80

Constitution of 1908

Original Provision  In the convention of 1907-08, spirited debate followed a
proposal to insert into the constitution provisions for the regulation of the agri-
cultural college which were then in force by statute.  The proposal failed of pas-
sage on two early votes in the convention.  The debate revolved around the ques-
tion of whether the board should be elected as proposed or appointed by the
governor, as was then provided for by statute.  Some objected to treating the
agricultural college in a manner different from the college of mines, which was
also controlled by an appointed board.  Others argued that better qualified mem-
bers would be appointed to the board than could be obtained under the elective
process.  It was pointed out, however, that the college of mines was a purely
technical institution requiring specialists in its management and that under no
circumstances should the government of the college of mines be interfered with.
The college of agriculture, on the other hand, was not held to be such a technical
institution with the same requirements in its management.  The elected board,
it was argued, would serve to raise the character and dignity of the board.  The
purpose of the elective proposal, as pointed out by Mr. Barbour, a member of the
education committee, was to put the board on a rooting with the board of regents
of the university of Michigan.  The proposal, providing for an elective board,
passed on the third reading.81

1959 Amendment  In 1959, an amendment to this sections provided for the
board of trustees of Michigan state university as the successors to the state
board of agriculture.

79 Act 130 of 1855.

80 Act 188 of 1861.

81 Proceedings and Debates, pp. 1143-1148.
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Judicial Interpretation

As previously indicated, the supreme court has held that under the constitution
of 1908 the state board of agriculture was put on the same plane with the re-
gents of the university of Michigan.82

Other State Constitutions

The constitutions of eighteen states contain provisions relative to an agricultural
college or an agricultural and mechanical college.  In ten states the agricultural
college and the state university are combined—Arizona, California, Georgia,
Idaho, Louisiana, Minnesota, Missouri, Nebraska, Nevada and Wyoming.83

In Colorado the control and management of the agricultural college are regu-
lated by the legislature.

South Dakota provides that the agricultural college be under the control of five
members appointed by the governor and confirmed by the senate.

New Mexico requires the legislature to provide for the control and management
of state universities (including the college of agriculture and mechanical arts) by
a five-member board of regents appointed by the governor with the consent of
the senate.

Oklahoma provides for a board of regents for its agricultural and mechanical
college and all other such colleges (it has one other land-grant college).  Eight
board members are appointed by the governor with the advice and consent of the
senate.  The president of the state board of agriculture is a ninth member.84

Of those states with newer and more recently revised constitutions, Hawaii,
Alaska and New Jersey have a combined state university and land-grant college.
The first two constitutionally provide for the single institution.85  New Jersey is
silent on the matter.  The board of governors of its combined institution, Rutgers,

82 Alger v. Michigan Agricultural College, 181 Mich. 559. For references to other decisions bearing
on the constitutional status of the board, see previous section on the university of Michigan.

83 Index Digest, pp. 403-405. Also, see State Boards Responsible for Higher Education, pp. 203-220.

84 The state board of agriculture consists of five farmers selected according to law to have jurisdic-
tion over matters affecting animal industry and animal quarantine regulation.

85 See previous section on university of Michigan.
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was created by authority of the state statutes.  Missouri requires the legislature to
maintain a state university which has been classified as a combined state univer-
sity and land-grant college.  The board of control for a second state-designated
land-grant institution, Lincoln university, was created by statute.86

Comment

Michigan state university and the university of Michigan are treated similarly
under the constitution.  See Comment under the sections on the university of
Michigan for a discussion of these provisions.

b.  President; Board Duties

Article XI: Section 8.  The board of trustees shall, as often as necessary, elect a
president of Michigan state university, who shall be ex-officio a mem-
ber of the board with the privilege of speaking but not of voting.  He
shall preside at the meetings of the board and be the principal execu-
tive officer of Michigan state university.  The board shall have the
general supervision of Michigan state university, and the direction
and control of all Michigan state university funds; and shall perform
such other duties as may be prescribed by law.

Constitutions of 1835 and 1850

There was no provision of this type in the earlier Michigan constitutions.

Constitution of 1908

Original Provision  Prior to 1908 the regulation of this institution had been
provided for by legislative enactment.  Members of the 1907-1908 convention
inserted provisions of the statutes then in force into this section and Section 7,
putting the institution at or on a par with the university of Michigan with regard
to constitutional treatment.87

The superintendent of public instruction is an ex officio member of the board of
trustees (Article XI, Section 2).

86 State Boards Responsible for Higher Education, p. 205.

87 Proceedings and Debates, p. 1143.
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1959 Amendment  In 1959 this section was amended to effect a change in the
name of the institution from the agricultural college as previously referred to in
this section to Michigan state university of agriculture and applied science.  The
name of the board of control was changed from the state board of agriculture to
the board of trustees.  Except for these changes the section otherwise remained
unchanged.

Statutory Implementation

The legislature has by statute vested the government of the university in the board
and set forth the powers and duties of the board as assigned by the constitution.88

Judicial Interpretation

The supreme court has held that under the constitution of 1908 the state board
of agriculture (board of trustees) was put on the same plane with the regents of
the university of Michigan.  Neither the legislature nor any state officer or board
may interfere with the control and management of these institutions.89

Opinions of the Attorney General

In regard to the board’s powers, the attorney general has held that powers given
to the state board of agriculture and to the legislature are not mutually exclusive
except in matters dealing solely with the operations of the university.  In mat-
ters where general laws and welfare are affected, the attorney general has held
that the legislature has the same powers of legislation as over any other portion
of the state.90

Other State Constitutions

Alabama, Michigan, New Mexico, Oklahoma and Utah constitutionally create a
separate board for more than one major state university.  See Other State Con-
stitutions under section on university of Michigan (Article XI, Section 5) for
discussion of similar provision.

88 M.S.A. 15.1121-15.1303 (4).

89 Alger v. Michigan Agricultural College, 181 Mich. 559. For other cases bearing upon the construc-
tion of this section see previous section on the university of Michigan (Article XI, Sections 3 and 4).

90 Attorney General, Opinion No. 227, Dec. 9, 1955. Legislation purporting to designate the college
faculty, its president and his powers were held unconstitutional by the attorney general as an
invasion by the legislature of the board’s authority. Likewise an attempt by the legislature to ex-
empt certain students from military courses was held unconstitutional by the attorney general as
depriving the board of supervision and control conferred by the constitution. (Atty. Gen. Opn. No.
1099, December 8, 1948) See Volume 11, Michigan Statutes Annotated, Powers of Board, p. 182.
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Comment

This section is virtually the same as an earlier one treating the university of
Michigan.  For comment on the provision, see the earlier discussion under the
university of Michigan (Article XI, Section 5).

c.  Salt Spring Lands

Article XI: Section 13.  The legislature shall appropriate all salt spring lands
now unappropriated, or the money arising from the sale of the same,
where such lands have already been sold, and any funds or lands
which may hereafter be granted or appropriated for such purpose, for
the support and maintenance of the agricultural college.

Constitutions of 1835 and 1850

Salt spring lands were granted by Congress to the state of Michigan in an act of
1836, which authorized up to 12 salt springs and six sections of land contiguous
to each to be used as the legislature prescribed.91  This meant an original dedica-
tion of a maximum of 72 sections or slightly over 46,000 acres of land as salt
spring lands.

In actual fact, slightly over 45,300 acres were finally selected by the state and
approved by the federal government.  Unlike some other grants of lands by the
Congress, salt spring lands were not specifically given to the state for the sup-
port of education.  Their partial dedication for this purpose was permitted by
constitutional provision in 1850 and required in 1908.

In the infancy of the state, salt springs were invested with a substantial public
interest.  Plentiful pulp wood supplies were available for fuel to evaporate the
brine to produce crystalline salt for human consumption.  Otherwise salt had to
be imported from distant areas, such as New York state, at fairly significant
prices for those days.  Reports of the state geologist and the commissioner of the
state land office and legislative resolutions and acts clearly indicate the eco-
nomic importance attached to salt springs in the early years of statehood.92  The
development of techniques for mining salt directly has obviated the original need
for and use of salt springs.  In addition, much of the contiguous land granted was
not needed for improvement of the springs and was more valuable for agricul-
tural or other purposes.

91 See 5 U.S. Statutes-at-Large 59. A section of land is one square mile, or 640 acres.

92 See especially Geological Reports of Douglas Houghton. 1837-1845, Michigan Historical Commis-
sion, 1928, and Land Office Reports, 1843-1861, Michigan.
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The constitution of 1835 did not mention salt spring lands specifically.  The 1850
constitution said (Article XIII, Section 11)—”The legislature may (emphasis
supplied) appropriate the twenty-two sections of salt spring lands now unappro-
priated, or the money arising from the sale of the same. . . for the support and
maintenance of (an agricultural school) . . . .”  This section also enjoined the
legislature to establish an agricultural school “as soon as practicable.” The 22
sections of land were so appropriated by Act 130, 1855, which established what
is now Michigan state university.

Constitution of 1908

The 1908 constitution virtually repeated the provisions of 1850 except that the
word the legislature “may” was changed to “shall.”

Statutory Implementation

As with many other lands granted by the federal government or the state for
educational purposes, the lands themselves have been sold and the money used by
the state.  As provided by statute or the constitution, an amount equivalent to the
proceeds of such sales form the corpus of various funds of which a memorandum
record is made as a basis for determining the amount of interest to be paid annu-
ally to the designated educational function.  All salt spring lands have been sold.93

The original disposition of the 72 sections is shown below.94

Authority Sections Disposition

Act 187, 1848 Asylums for Deaf,
Act 133, 1849 25 Dumb and Blind, and
Act 282, 1850 the Insane.

Act 138, 1849 25 State Normal School
 (Eastern Michigan University)

Act 130, 1855 22 Agricultural College
 (Michigan State University)

Eastern Michigan university, the original state normal school, still receives an
annual income which was $6,070 in 1960-61 and which is said by officials of that
institution to be solely from a fund resulting from the sale of salt spring lands.

93 An original federal prohibition against sale or lease of these lands for longer than 10 years was
rescinded in 1847.

94 Twelve of the originally selected sections were found to have been sold by the federal government in
error to private individuals. In 1852 Congress granted 12 additional sections to replace the sold lands.
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The matter of salt spring lands is now so obscure that it is currently impossible
without a tedious and possibly unprofitable review of records to know exactly how
much money is annually received by Michigan state university specifically from
the sale of this sort of land.  From funds resulting from the sale of all types of land
that university now receives slightly more than $74,000 annually.  These monies
are paid out of the primary school interest fund from receipts of the specific taxes
in accordance with the provisions of Article X, Section 1 of the constitution.

The act giving lands for asylum uses did not require a perpetual fund to be es-
tablished and the lands were sold, with the proceeds being used in full for insti-
tutional support.

Interest paid on the corpus of land sale funds (including salt spring lands) is
seven per cent per annum, except in the case of swamp lands where the rate is
set by statute at five per cent.  The statute governing interest on funds from the
sale of agricultural lands is the only one that can be found setting a seven per
cent rate in so many words (Act No. 140, 1863).  Apparently the seven per cent
rate on other funds stems from a supreme court decision in 1896, Regents v.
Auditor General, 109 Mich. 134.  A law of 1859 (Act 143) relating to the income
from lands reserved to the use of the university of Michigan (not salt spring
lands, however) was passed at a time when the usury laws allowed a seven per
cent interest rate, which rate had been paid on these funds by the auditor gen-
eral since 1845.95 The court ruled that the auditor general must continue the
seven per cent rate, since the act of the legislature granting the lands and in-
come therefrom, when passed, implicitly set seven per cent, the rate of interest
at that time.  With this legal precedent, no further challenge to the seven per
cent interest rate, on all except swamp lands, has yet occurred.96

Other State Constitutions

A number of state constitutions contain provisions appropriating lands to school
purposes or to perpetual funds for school purposes.97  In most cases such provi-
sions appropriate to school purposes the proceeds of all lands granted by the

95 So states the court decision (see 109 Mich.136). However, figures in the annual report of the auditor
general for the fiscal year 1900-01 (p. 350, Table No. 247) indicate that less than seven per cent
(presumably six per cent) was paid on the university and other educational funds in the one year,
1881, the year in which by Act No. 138 the legal interest rate was reduced from seven to six per cent.

96 The law providing for the normal school interest fund paid to Eastern Michigan university (see
Section 390.412 of the Compiled Laws of 1948) does specifically provide for the payment of interest
“at the rate or six per cent per annum.” (Act No. 194, 1889) Payment at the rate of seven per cent on
this fund appears to be sanctioned only by the custom of more than seventy years’ standing.

97 Nebraska, New Mexico, Wisconsin, Wyoming, North Carolina, Texas, California, Iowa, Kansas,
Nevada, North Dakota, Oklahoma, Oregon, South Dakota, Utah, Washington. (Index Digest, pp.
386-387).
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United States.  Exceptions to this are university lands granted by Congress to
the state for the support of a university.  Wisconsin, for example, appropriates
the proceeds of such land to a perpetual fund the interest of which is to be used
for the support of the university.98

North Dakota constitutionally provides for the establishment of specified educa-
tional and charitable institutions with federal lands granted for the purpose.99

Michigan’s provision appropriating salt spring lands, however, appears to be unique.

Comment

The mention of salt spring lands in the state constitution is obsolete and does
not need to be continued in any new version.  As distinct from this, the question
of the corpus of the funds established from the sale of these and other lands and
of the disposition of the interest thereon poses a problem.

The constitutional convention appears to have three basic alternatives respect-
ing these funds.  It can abolish them and provide for state support of education
through regular or other forms of appropriation.100 It can retain the funds as a
nostalgic nod to the past.  It can consolidate the funds into a single “fund for
educational purposes” with interest to be paid out as the legislature or the con-
stitution may direct.

4.  Wayne State University

Article XI: Section 16.  There shall be a board of governors of Wayne state uni-
versity, consisting of 6 members, who shall hold office for 6 years.
There shall be elected at each regular biennial spring election 2 mem-
bers of such board.  When a vacancy occurs in the board of governors,
it shall be filled by appointment of the governor.  The board of gover-
nors of Wayne state university and their successors in office shall
continue to constitute the body corporate known as “the board of
governors of Wayne state university”.  The board of governors shall,
as often as necessary, elect a president of Wayne state university.
The president and the superintendent of public instruction shall be ex

98 Article X, Section 6.

99 By Act of Congress in 1889; see constitution of North Dakota, Article XIX, Section 215, p. 62.

100 Specific taxes (see Article X, Section 1) now amount annually to many times the money due from
the established interest rate on the primary school, university, and other educational funds.
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officio members of the board of governors, with the privilege of speak-
ing but not of voting.  The president shall preside at the meetings of
the board and be the principal executive officer of Wayne state uni-
versity.  The board of governors of Wayne state university shall have
general supervision of Wayne state university and the duties of said
board shall be prescribed by law.  The legislature shall be given an
annual detailed accounting of all income from whatever source de-
rived and all expenditures by Wayne state university.

Constitutions of 1835 and 1850

The earlier constitutions contained no provision of this type.

Constitution of 1908

The original constitution of 1908 did not contain this provision.  In 1933, the
Detroit board of education united several institutions of higher learning to form
Wayne university.  The present board of governors of Wayne State university
was created by a constitutional amendment in 1959.  A prior board had been
created by statute101 in 1956 as a temporary board during the transition from a
municipally supported to a state-supported institution.

The section apparently has presented no serious problem of interpretation to
date.  The section has given rise to no litigation.

The original act of 1956 which provided for the establishment and regulation of
the university has continued in force following the 1959 amendment.

Other State Constitutions

For the practice followed in other states providing for state-supported universi-
ties see Other State Constitutions under the preceding sections on the university
of Michigan and Michigan state university.

Comment

This section gives the board of governors similar powers of general supervision to
those granted to the boards controlling the university of Michigan and Michigan
State university.  The section does not provide, however, for the “direction and
control of all expenditures” by the board of governors, similar to the provision of
authority for the board of regents of the university of Michigan and the board of
trustees of Michigan state university.  From the interpretation given this clause

101 Public Act 183 of 1956.
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by the courts, in the case of the university of Michigan and Michigan state univer-
sity, it would appear that omission of this provision makes an important difference
in the extent to which Wayne state university is free from statutory controls as
compared to the university of Michigan and Michigan state university.

It is also provided in this section that the duties of the board of governors of
Wayne state university “shall be prescribed by law” while the constitution pro-
vides that the board of trustees of Michigan state university “shall perform such
other duties as may be prescribed by law.”  The constitution makes no provision
for the legislature to assign duties to the board of regents of the university of
Michigan.  The provisions of Section 16 relating to the powers and duties of the
Wayne state university board of governors are actually the same as those made
for the state board of education.  The constitution provides that the state board
of education “shall have general supervision of the state normal college and the
state normal schools, and the duties of said board shall be prescribed by law.”

While lacking an authoritative interpretation of the language of this section,
there would appear to be some question as to whether the provisions of this
section put Wayne state university on the same constitutional footing with the
university of Michigan and Michigan state university.  However, the statutes
applicable to Wayne state university have not attempted to limit the powers of
its board of governors and its present status is, in fact, if not by express constitu-
tional provision, on an equal footing with the boards of regents and trustees.

The last clause of this section providing for an “annual detailed accounting of all
income” is not contained in sections providing for the university of Michigan and
Michigan state university, although another section (Article X, Section 18) re-
quires the legislature to provide for “the keeping of accounts by all state officials,
boards and institutions” which accounts and the audit thereof “shall be public
records and open to inspection.”

Consideration might be given to clarifying the constitutional wording of Section 16
to indicate more clearly the status of Wayne state university in these respects.

Article X, Section 18 provides for the keeping of accounts by state institutions.
In view of this provision the requirement for an annual accounting of income in
Article XI, Section 16 might be unnecessary.

For additional comment see Comment under the university of Michigan (Article
XI, Sections 3, 4 and 5).

5.  State Board of Education

Article XI: Section 6.  The state board of education shall consist of four members.
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On the first Monday in April, nineteen hundred nine, and at each
succeeding biennial spring election, there shall be elected one member
of such board who shall hold his office for six years from the first day
of July following his election.  The state board of education shall have
general supervision of the state normal college and the state normal
schools, and the duties of said board shall be prescribed by law.

Constitutions of 1835 and 1850

This provision originated in the constitution of 1850 and was carried over into
the constitution of 1908.

Constitution of 1908

Section 6 has not been amended since the present constitution was adopted.
This section has given rise to very little litigation.

Statutory Implementation

Legislative enactments implementing the provisions of this section provide for
the establishment, location and control of the four normal schools, which in 1959
were designated as Eastern Michigan, Western Michigan and Central Michigan
Universities and Northern Michigan College.

In addition to responsibilities for the operation of the four schools, the board is
responsible for issuing certificates for public school teachers in the state and the
supervision of the schools for the blind and deaf.  The board is empowered to
hear appeals from county boards of education decisions on the transfer of terri-
tory between school districts.  The board is also required to examine textbooks
used in certain specified courses and to set standards for the transportation of
pupils by local school districts.102

Other State Constitutions

Nineteen states in addition to Michigan constitutionally provide for a state
board of education.103 Colorado, Louisiana, Nebraska, and Utah select board
members by popular election.  Board members in Georgia, Missouri, and Vir-

102 M.S.A. 15.001 through 15.1117.

103 State boards of education responsible for various levels of education are provided for in 29 addi-
tional states—by state statute. Illinois, without a general board, has a specialized board responsible
for limited phases of the school program. (The Book of the States, p. 294) (Index Digest, pp. 364-365).
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ginia are appointed by the governor with the consent of the senate in the first
two states and with the consent of the legislature in Virginia.  Florida, Missis-
sippi and Oklahoma have ex officio boards, while five other states provide for
both ex officio and appointed membership.  Texas, California, and Idaho leave
the matter to be provided by law.104

Tenure  Nine states fix the term of office for board members.  Terms range from
four years (in South Carolina, Virginia, Michigan) to eight years (in Georgia,
Louisiana, Missouri, and North Carolina).  The average term provided for in the
nine states is 6.3 years.

The size of board membership fixed by thirteen states ranges from three in Mis-
sissippi to 15 in Georgia.  The average membership of the thirteen boards is
eight members.

Powers and Duties  Nebraska and Michigan vest the general government of the
state normal schools in a state board of education.  The Louisiana board is re-
sponsible for nine state colleges and for elementary-secondary education.  North
Carolina grants the board powers of supervision over free public schools.105

Eleven states provide, as does Michigan, that the duties of the board shall be as
provided by law.

Comment

The principal question involved in a consideration of this section is whether the
state board of education should continue to have responsibilities for both higher
education and elementary-secondary education.

The state board of education is now responsible under the constitution for four
institutions of higher education.  By statute it is assigned certain general educa-
tional responsibilities for elementary-secondary education.  In a revision of the
constitution, the general educational responsibilities now exercised by the board,
plus all of the constitutional authority now vested in the superintendent (see
Article XI, Section 2) could be lodged in the state board of education.

104 Eight states (including Idaho) make the superintendent of public instruction an ex officio mem-
ber, five make the governor a member. Other state officers occasionally made ex officio members of
the state board include the lieutenant governor, secretary of state, state treasurer, auditor general,
and attorney general. Index Digest, pp. 364-365.

105 As provided by statute or by state constitutions, three states (Idaho Montana, and New York)
assign responsibility for all levels of education to a single state-wide board. Eighteen states assign
their state boards responsibility for four-year colleges and higher levels of educational institutions in
addition to elementary and secondary education. Eleven states place only their two-year colleges
under the state board responsible for elementary and secondary education. State Boards Responsible
for Higher Education, pp. 203-208.
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Should this responsibility for elementary-secondary education be lodged in the
state board of education, the constitution might continue to hold the state board
responsible for the government of the four institutions of higher education.  Or,
the four institutions might be placed under separate boards of control or under
one centralized board responsible for the government of all four institutions or
one board for all institutions of higher education in the state.  The matter of
providing for the government of these institutions could, of course, be left to the
discretion of the legislature.  The college of mining and technology and Ferris
institute are now governed by separate statutory boards.

Another possible issue in connection with this section is whether the members of
the board should continue to be elected or whether they should be appointed by
the governor.

As previously indicated, a number of states now provide for appointment by the
governor subject to the advice and consent of the senate.  Determination of this
issue would depend in part on what the future role of the state board of educa-
tion is to be.

In the interest of making the board broadly representative in providing educa-
tional policy, consideration might be given to increasing the size of the board.
The average membership on thirteen constitutionally created state boards of
education is about eight.

D.  OTHER PROVISIONS

1.  Township and City Libraries

Article XI Section 14.  The legislature shall provide by law for the establishment
of at least 1 library in each township and city; and all fines assessed
and collected in the several counties, cities and townships for any
breach of the penal laws shall be exclusively applied to the support of
such libraries.

Constitutions of 1835 and 1850

The constitutions of 1835 and 1850 contained similar provisions.  The 1835 provi-
sion (Article XI, Section 4) required the legislature to provide for the establish-
ment of one library in each township, while the 1850 provision (Article XIII, Sec-
tion 12) required the legislature to support city as well as township libraries.  It
differed from the 1835 provision, also, in that the earlier provision required only
that the clear proceeds of penal fines106 be appropriated, implying that the cost of
collecting the fines should be deducted before the moneys were distributed.

106 Fines collected for violations of motor vehicle laws, hunting, fishing and game laws.
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Following the adoption of the 1850 provision the supreme court ruled that collec-
tion expenses could not be deducted from penal fine moneys.107 Subsequently,
however, an amendment was passed in 1881 which allowed for some diversion of
the funds by township or school district boards.

Constitution of 1908

The draft provision presented to the convention of 1907-1908 by the committee
on education was phrased in the same manner as the provision originally passed
in 1850, omitting the clauses added by amendment and again requiring penal
fine moneys to be used exclusively for the support of township and city libraries.

Several members of the committee pointed to measures employed by the coun-
ties, cities, and townships to divert penal fine moneys from the library fund,108

and indicated that the clauses had been omitted as a measure aimed at stopping
such practices.

On the other hand, others pointed out that to omit the clauses and restrict the use
of penal fines would tie the hands of local authorities who were, it was argued, in a
better position than the framers of the constitution to discern the needs of their
locality.109 The fear was expressed in the debate that the matter of providing for
libraries would go unheeded, which argument seems to have been influential in
the convention’s decision to restrict penal fines for library purposes.

A proposal to insert in this section a requirement that both penal fines and fines
for violations of city ordinances be credited to the library fund was not accepted
by the convention, apparently because the proposal did not include an acceptable
method for distributing fines from city ordinances.110

107 People ex rel. Board of Education of Detroit v. Wayne County Treasurer, 8 Mich. 392.

108 Court costs were being assessed in amounts exceeding the fine imposed for a breach of the penal
laws. Revenue from fines had to be credited to the library fund, while revenue derived from court
costs could be credited to other funds.

Ordinances were enacted duplicating the penal laws in which case the cities could credit fines
collected for violations of the ordinance to the city’s general fund. From the Proceedings and De-
bates, pp. 172-176.

109 Some city libraries were established with Carnegie Foundation funds and, under the terms of the
gift, were supported by tax funds. It was argued that these cities should be allowed some discretion
in the use of penal fines. From the Proceedings and Debates, p. 175.

110 The proposal would have required fines from city ordinances to be distributed throughout the
county on a per capita basis while the expense of collecting such fines would be borne by the city in
which they were collected. From the Proceedings and Debates, p. 176.
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The section has not been amended since the adoption of the present constitution.

Judicial Interpretation

Section 14 has been interpreted to permit the distribution of penal fine moneys
to county law libraries111 while it would not permit the county treasurer to as-
sign all penal fine moneys to the county library board at any time school districts
in the county report $20,000 or more in unexpended penal fine moneys.

The supreme court ruled in 1943 that “penal fines” as referred to in this section
are those recovered for violation of state laws while fines recovered under paral-
lel city ordinances can be retained by the city.112

Statutory Implementation

Enabling legislation authorizes city, county, township, village and school district
governing boards to contract for library services, to establish libraries and to
cooperate in the establishment of district libraries.  Under varying conditions
they may also levy an annual tax to provide library services.113

Regional libraries are also provided for by law.  This extension toward a larger
library unit continues to rely on the county as a base for organization.  The state
librarian is held responsible for planning the establishment of such libraries,
while member counties must approve such plans and appropriate sums for the
support of the inter-county unit.114

A state board for libraries was created in 1937115 to have powers and duties
formerly vested in a state librarian116 and a board of library commissioners.117

111 County of Gratiot v. Federspiel, 1945.

112 Delta County v. City of Gladstone, 1943.

113 Act 92, 1952; Act 138, 1917; Act 164, 1955; Act 164, 1877; Act 5, 1917; Act 26, 1921; Act 213,
1925; Act 261, 1913; Act 269, 1955.

114 Act 250, 1931.

115 Act 106, 1937.

116 Act 28, 1895. Previous to 1937 this officer was appointed by the governor and had general control
and supervision over the state library. In addition, the powers and duties of the board of library
commissioners were performed by the state librarian after the board was abolished in 1921.

117 Created by Act 115, 1899 and abolished in 1921. The board served primarily as an agency to
promote better library service in the state.
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The act provided for the appointment of a state librarian by the state board
which was given general control and supervision over the state library, the ex-
change medium for documents of the state, serving branches of the state govern-
ment and other states.  The state board is responsible for setting standards for
the certification of libraries and librarians, distributing grants to public librar-
ies, controlling the establishment of regional libraries, and developing state-wide
school library service.

In 1937 the legislature also provided for a state aid fund supplementing penal
fines.  The fund is designed to provide an incentive for improving library service
in that eligibility for aid is dependent on whether a library conforms to require-
ments set by the state board to libraries.118 Thirty percent of the fund is used to
provide establishment grants for county and regional libraries and to reimburse
the salaries of county or regional librarians up to $4,800 per year.  The remain-
ing 70 percent is distributed on a per capita basis to public libraries which have
met the standards set by the state board.

Legislation implementing the provision earmarking penal fines was first passed
in l837-l838, authorizing the distribution of penal fines to school districts.
County law libraries were authorized penal fines distributions in 1921.  Legisla-
tion passed in 1947 provided for penal fine distributions to the county library
and other independent libraries in counties having a county library.

Specific procedures now used for distributing penal fine money were developed
in accordance with rulings of the department of public instruction as approved
by the attorney general.  The present order of distribution119 calls for the first
distribution to be made to the county law library in an amount varying from
$750 to $4,000 depending upon the population of the county.  The balance of the
penal fine moneys is distributed by the county treasurer to county, city and
school district libraries on the basis of the number of children in each jurisdic-
tion as certified by the superintendent of public instruction.120

Other State Constitutions

Few state constitutions contain provisions similar to those found in this sec-
tion.121  The Missouri constitution provides that it shall be a policy of the state to
promote the establishment of free public libraries and to accept the obligation of

118 Attorney General Opinion, No. 555, August 1, 1947.

119 Ibid.

120 Act 269, 1955. See also memorandum, “Michigan State Library Penal Fines,” The State Board for
Libraries, Lansing, Michigan, July, 1960.

121 Index Digest, pp. 683-684.
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their support by the state, its subdivisions and municipalities as provided by
law.  The legislature is required to grant aid to libraries in a manner and in
amount as provided by law.

Iowa earmarks moneys paid for exemption from military duty and the clear
proceeds of penal fines to the support of common schools or the establishment of
libraries as the board of education may provide.

New York provides that revenues from certain funds shall be applied to the
support of both common schools and libraries.

Comment

There are now some 300 established libraries throughout the state.  If consider-
ation is given to removing this section, the matter of providing for the support of
these libraries could be left to the discretion of the legislature which, as previ-
ously mentioned, now provides state aid to libraries.

Consideration might also be given to replacing this constitutional protection
given penal fines with a provision similar to that found in the Missouri constitu-
tion which does not earmark specific revenues for library purposes but does
recognize in principle the state’s obligation to participate in the support of the
establishment and maintenance of libraries.

2.  Charitable Institutions

Article XI: Section 15.  Institutions for the benefit of those inhabitants who are
deaf, dumb, blind, feeble minded or insane shall always be fostered
and supported.

Constitution of 1835 and 1850

There was no provision of this type in the 1835 constitution.  This provision for
charitable institutions originated in the 1850 constitution (Article XIII, Section
10) and was carried over in the 1908 constitution.

Constitution of 1908

The present provision differs from that in the 1850 constitution only in that the
word “feeble-minded” was added.  The provision was considered and accepted by
the 1907-08 convention without debate.

This section has not been amended, nor has it given rise to much litigation.
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Statutory Implementation

There is a Michigan school for the deaf at Flint and a school for the blind at
Lansing, both under the jurisdiction of the state board of education.

The department of mental health is charged with the responsibility for all
phases of the state’s mental health program performed at the state level.

Other State Constitutions

A number of other state constitutions, most of which were drafted before 1900,
authorize their legislatures to provide for various charitable institutions.  Insti-
tutions are authorized for the mentally handicapped in twenty states; for the
blind in twenty-seven; and for the deaf in seventeen.122

Newer and more recently revised constitutions authorize the legislature to sup-
port a variety of programs which come under the heading of “general welfare.”

Comment

As is the case with “encouraging education,” this section does not grant power to
the state, but rather expresses the intent of the people to support the types of
institutions specified.  If the provision were eliminated, the state would still be
able to support these institutions and programs.  The recent trend has been
away from specific provisions of this type and to the “promote the general health
and welfare” type of provision.

122 Index Digest, pp. 526-530.




