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I nt roducti on

Hi story Public Act No. 101 of 1988 provided a nechanismfor state interven-
tion in the affairs of local units of governnent other than school districts
which incurred a fiscal enmergency. Public Act 72 of 1990 repeal ed Public Act
101 of 1988 and incorporated within itself the provisions of the forner act
and extended those provisions, with sone nodifications, to school districts.
Wil e other state statutes require bal anced budgets, annual financial reports,
deficit elimnation plans, and other guarantees of fiscal responsibility,
those statutes do not provide effective neans of enforcenent. Although a
simlar bill was proposed as early as 1982, Act 101 was adopted only after a
court-ordered receivership was i nposed on the City of Ecorse, and as part of a
larger effort to resolve a financial enmergency in the County of Wayne. Prior
to passage of Act 101, local fiscal energencies were handled on an ad hoc ba-
sis by the state and the courts.

Act 101 was inplenmented in the City of River Rouge and in the Charter Township
of Royal Qak, both of which have long histories of fiscal mismanagenent. Act
101 consent agreenments were negotiated with local officials of both communi-
ties. The River Rouge consent agreenent was violated and the review teamrec-
omended t he appoi nt nent of an emergency financial nmanager for that city.
Various sections of Act 72 provide that actions begun under Act 101 will con-
tinue under Act 72. No new actions have been initiated under Act 72 as of
this date.

Purpose of this Analysis The Executive Director of the M chigan Conmi ssion on
I ntergovernnental Relations, in response to a legislative request to eval uate
Public Act No. 101 of 1988, the local governnment fiscal responsibility act,
asked the Citizens Research Council of Mchigan to analyze the effectiveness
of the act. Criticisns of the act focused on several areas: the susceptibil-
ity of the process to political influence; the Iength of time required for the
appoi nt nent of an energency financial nanager; the extent of the authority of
t he emergency financial nmanager; and the bankruptcy provision

The di scussion of the act which follows is based on experience with Act 101

di scussions with state enpl oyees involved in nmonitoring and assisting | oca
units of governnent, locally elected officials, reviewteam nenbers, the
court-appoi nted receiver of Ecorse, finance directors hired under consent
agreenents, attorneys, and others; and a review of literature dealing with the
approaches used in other states.

Wi le the |ocal governnment fiscal responsibility act appears at this tine to
provide an effective framework for intervention in local units of government,
there has not yet been a real test of the statute. It will probably be years
before it can be determ ned whether the act will be effective in resolving

| ocal financial energencies.



State Intervention in the Affairs of Local Units of Governnent
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Form of Intervention The court-appointed receiver of the City of Ecorse and
finance directors hired under Act 101 consent agreenments have stated that fi-
nanci al managenent has been only one conponent of the task required in insol-
vent governnents. In the local governments that were involved in Act 101, the
management probl ems included organi zati onal structure, mnunicipal operations,
personnel adm nistration, building maintenance, econoni c devel opment, charter
and | abor contract restrictions, and other problens which locally elected of-
ficials had failed to resolve. The role of the inposed manager nust therefore
be broader than the title “Energency Financial Manager” would indicate. It
may be nore appropriate to provide for the appointnment and prescribe the pow
ers and duties of an “Enmergency Manager.” The title of the act should refer
to the “review, managenent, planning, and control of the financial and other
operations of units...” and the “devel opment and inpl enentati on of financial
plans....” (Enphasis indicates proposed additions.)

Thi s enphasis of responsibility beyond financial planning to effectuating
change in financial and other operations may be included in Article 1, Section
2 “requiring prudent fiscal nanagenment and operational changes necessary to
reestablish fiscal solvency.”

Trigger Events: Definition of an Emergency? Section 12(1) lists 14 triggers
which may initiate state intervention under Act 72. These should be reduced
to six critical events which distinguish the situations in which uninvited
state intervention is appropriate, and which elininate the prelininary review
and lead directly to appointnent of a review team Fewer triggers, signifying

nore critical events, will address the fear that the Act 72 process will be
initiated for political reasons, will reduce the burden on Treasury staff, and
will shorten the very tinme-consumnmi ng Act 72 process by a nonth by elimnating

the prelininary review.
The following six critical events indicate a financial energency.

1. The local unit of government has a fund deficit equal to or greater than
10% of that year's fund revenues.

2. Alocal unit has not paid enployees or retirees for at |east seven days
past the date when payment was due.

3. Alocal unit has defaulted on a note or bond paynent or violated bond
covenants.

4. A local unit has failed to deposit tinely its mnimum obligation payment
to the | ocal governnent pension fund or to transfer taxes collected for
anot her taxing authority.

5. Alocal unit has failed to repay an emergency |oan obtai ned under the
energency muni ci pal | oan act.

6. A court has ordered a judgnment |evy or judgnent bonds.

The last listed critical event is simlar to Section 12(1)(n), which states "A
court has ordered an additional tax |levy without the prior approval of the
governi ng body of the |ocal government.” Prior approval of the governing body
could indicate collusion with a creditor or fund adm nistrators not to pay an
anmount owed in expectation that the court would i npose a special tax to pay

t hat debt.



It would be nore appropriate for the penalty for violation of other Acts (Pub-
l[ic Act No. 202 of 1948, Public Act No. 243 of 1980, Public Act No. 2 of 1968,
Public Act No. 140 of 1971) listed in Section 12(1) to be contained in those
acts, rather than in Act 72.

Prelimnary Review The state treasurer nust informthe governor within 30 days
after the beginning of the prelimnary review whether or not the investigation
has determined that a serious financial problemmay exist within the |oca
government. The prelimnary review of Section 12(1) would not be necessary if
the triggers were linmted to the truly serious events proposed above. Staff
in the Departnment of Treasury have repeatedly stated that they have insuffi-
cient resources to performprelimnary reviews. Although reviews conpleted so
far have been of very good quality, they were focused on local units of gov-
ernment with which Treasury staff have had | ong and extensive invol venent.
Shoul d one or nore of the critical events occur, it would be appropriate to go
directly to appointment of a review team

A problemdoes arise in insuring that Treasury is informed of the occurrence of
these events. Some of them payl ess paydays and bond, note, and energency | oan
defaults, will be imediately visible. QOhers, such as a fund deficit in ex-
cess of 10% of annual fund revenues, may not be reported for an extended pe-
riod. Local pension officials or retirees nust be depended upon to inform
Treasury staff of a failure to properly fund a | ocal pension system The state
woul d | earn of a judgment bond when the nunicipality requested approval to is-
sue the bonds. A judgment |evy ordered by a court should appear in the annual
financial report prepared by the municipality's auditors, but that report nmay
be received by the state long after the close of the fiscal year in which the

| evy was ordered. Local units should be required to report the filing and
resol ution of judgnent suits against thenselves to the state treasurer.

Governor Appoints Review Team Section 13(l) states that a review team shall be
appoi nted by the governor if (a) the local unit requests assistance or (b) the
state treasurer infornms the governor that a prelininary review has been con-
ducted and a serious financial problemmay exist. The review team process
should be initiated if the local unit requests assistance or if the occurrence
of one of the critical triggers has been confirmed by Treasury.

The statute provides that review teanms for nunicipalities other than school dis-
tricts are to be conprised of the state treasurer, the auditor general, a nom -
nee of the senate majority | eader, a naninee of the speaker of the house, and
other state officials or other persons with rel evant professional experience.
The River Rouge review teamwas conprised of the follow ng seven nmenbers:

Robert Bowman, State Treasurer, Departnment of Treasury, Chairman

Shel by Sol oron, Director, Department of Managenent and Budget

Doug Ross, Director, Departnent of Conmerce

Charles S. Jones, Acting Auditor General, Auditor Ceneral

John Everhardus, Attorney, Dickinson, Wight, Mon, Van Dusen & Freenan
James Heckman, Deputy Director, House Fiscal Agency

Betti e Buss, Senior Research Associate, Ctizens Research Counci



The Royal Qak Township review teamwas conprised of the follow ng eight nenbers:

Robert Bowman, State Treasurer, Department of Treasury, Chairman

Jay B. Rising, Chief Deputy State Treasurer, Departnent of Treasury
Charles S. Jones, Acting Auditor General, Auditor Ceneral

M chel yn Pasteur, Director of Local Devel opment Services, Departnment of
Conmmrer ce

Mart ha Sorenson, Executive Assistant for Local CGovernnent Rel ations,
Department of Managerment and Budget

Conrad Mallet Jr., Attorney

James Heckman, Deputy Director, House Fiscal Agency

Betti e Buss, Senior Research Associate, Ctizens Research Counci

The experience of the first review teamindicated that some ex-officio nmenbers
and ot her menbers at the department head | evel were unavailable to attend
nmeetings. A state official who is an ex-officio nenmber of the team should be
allowed by letter to the governor to nanme a designee to attend neetings and to
vote on behalf of the official. Menbers of the team who are not specified as
ex-officio menbers in the statute should be those who will participate in the
process, rather than departnment heads who are unable to attend neetings; the
second review team was conprised of nenbers who, by and | arge, were nore per-
sonally involved in review teamactivities.

There has been di scussion of the potential benefits of a standing review team
t he menbers of which would serve at the pleasure of the appointing authority
(as opposed to ad hoc teans). Sone continuity in the appointment of review
team menbers woul d all ow nenbers and their designees to develop famliarity
with pertinent statutes, with patterns of abuse in |local governnents, with
strategi es and promni ses made by local officials, and with the devel opnent and
ef fecti veness of various consent agreenents. Review teans should neet at
regul ar intervals during the inplenentation of consent agreenents to obtain
informati on from Treasury staff assigned to nonitor conpliance, finance direc-
tors enpl oyed under the terns of the agreenents, and local officials.

Revi ew Team Reaches Concl usi on, Reports to Governor Section 14(1) defines the
powers and duties of the review team Section 14(2) defines conditions in-

di cative of a serious financial problem- a list that is considerably shorter
than the triggers listed in Section 12(1). It would seemreasonable to adopt
a single list of events that indicate a |local fiscal energency.

The revi ew team has 60 days (or less if required by the governor), with a pos-
si bl e 30-day extension, to arrive at one of three reconmendations:

- there is no serious financial problemin the |ocal government;

- there is a serious financial problem but a consent agreenment containing
a plan to resolve the probl em has been adopted; or

- a |l ocal governnent financial energency exists because no satisfactory
pl an exists to resolve the problem

It would be unlikely that a review team appointed after a critical event had
occurred, as reconmended herein, would find no financial emergency; the criti-
cal events thensel ves define an energency. Thus the review team would either



negoti ate a consent agreement which theoretically left local officials in con-
trol, or would be unable to reach an agreenent and woul d advi se t he governor
to empower the local energency financial assistance |oan board to appoint an
energency manager. Section 15(1)(a), “A serious financial problem does not
exi st in the local governnent,” could be del eted.

The Consent Agreenent Wiile the term “consent agreenent” (an agreenent to per-
formspecified acts) may inply that both parties nmutually and voluntarily
agree to a particular course of action, the reality is that the state has sig-
nificantly nore power than the | ocal government, and that the |ocal governnent
is being coerced to take renedial actions that it would not otherw se take.

Members of both of the review teans appointed under the |ocal governnent fis-
cal responsibility act have agreed that a consent agreenent which |ocal offi-
cials would inplenent is the preferred approach to resolving the | ong standing
problenms that triggered the action. The consent agreenents differed in enpha-
sis: the consent agreenent negotiated with officials of the City of River
Rouge required that the city hire a finance director and contai ned numerous
specific performance criteria, while the consent agreenent for Royal Oak Town-
ship concentrated on investing the required finance director with as nuch as
possi ble of the authority the act grants to the energency financial manager.
Nei t her consent agreenent specified required | ayoffs, service cuts, or other
expenditure reductions. In River Rouge, the agreement required local offi-
cials to make sufficient expenditure reductions to provide a $1 mllion annua
paydown on the accurul ated deficit and to bal ance current expenditures wthin
the remai ning revenues. In Royal Oak Township, the finance director would
exerci se control and devise a financial plan. Both tactics relieved the re-
view team of the responsibility of inmposing specific service cuts (referred to
as "mcro-managi ng” in neetings). Neither tactic has been effective, but the
i nclusion of specific perfornance criteria did pernmit the R ver Rouge review
teamto i nmmediately identify when non-conpliance occurred. The failure to

i ncl ude adequate perfornmance criteria in the Royal Cak Townshi p consent agree-
ment has made enforcenent nore difficult. Regardless of the existence of per-
formance criteria, however, there must exist the political will to enforce the
statute and to take the next step in the process. Review teans have been very
critical of local officials who have failed to make politically unpopul ar de-
cisions to reduce services and close facilities to balance their municipa
budgets. At the sanme tinme, review teans have avoi ded naki ng these deci si ons
for the municipalities, and both Treasury and revi ew teans have been rel uctant
to strictly enforce consent agreements. O course, it is clear that if other
acts regulating the fiscal affairs of local units of governnent (i.e., the

uni f or m budgeti ng and accounting act) had been enforced, this action would be
unnecessary.

It has been asserted that the consent agreement process nerely postpones the
i nevitabl e appoi nt nent of an emergency manager. There may, however, be cases
in which a critical event has occurred, and state intervention is thoroughly
justified, but where local officials are thenselves able to inplenent a plan
which will resolve the crisis. (A though in such cases, preparing, filing and
following a deficit elimnation plan required under the state revenue sharing
act woul d serve the sane purpose.) Indeed, |local officials nmay need the threat
of loss of local control to justify the budget-bal anci ng acti ons necessary to
reestablish fiscal solvency. Moreover, the strong tradition of |local contro
in Mchigan argues for assigning local officials the first responsibility to



resolve a local fiscal crisis. Only after local officials have been put on
noti ce, have thoroughly investigated the steps necessary to reestablish sol-
vency through negotiation of a consent agreenment, have had the opportunity to
i mpl enent the consent agreenment which enbodies the requisite actions, and have
failed to take the steps that are nutually agreed to be necessary to resol ve
the crisis, should the state i npose an appoi nted energency manager. The con-
sent agreenent process does lengthen the tinme required to arrive at the ap-
poi nt nrent of an emergency nanager, but nbst crises are many years in the nak-
ing. Further, the consent agreement process serves to legitimtize any
subsequent appoi ntment of an enmergency manager. Negotiation of a consent
agreement sensitizes local officials to the steps which nust be taken to re-
solve the crisis, and gives themthe opportunity to take those steps.

In the consent agreenents that have been inplemented to date, the l[ocal gov-
ernments have been required to hire finance directors to put their accounting
records in order, develop financial recovery plans, and assist in inplenmenting
those plans. Both of the individuals who have been hired as finance directors
under consent agreenments have encountered very great difficulties in dealing
with locally elected officials. It may be that nmore state support will be
necessary to insure that finance directors and enmergency nanagers are not
abandoned to the influence and interference of local officials, and to insure
that these nanagers devel op and adhere to a plan which is probable of success.

Governor Reviews Conclusion, Makes Determ nation One of the principal criti-
cisms of the act has been the charge that “politics” may play a role in the
process. This pejorative use of the word "politics,” which is the art of mak-
i ng governnental policy, arises fromthe fact that some actions in the act are
permni ssive rather than nandatory. |In contrast to Section 16, which requires
that the governor declare a financial emergency if the governor is informed by
the state treasurer or review teamthat a consent agreenent has been broken,
Section 15 does not require that the governor's finding of a financial ener-
gency flow automatically fromthe review team s recommendati on. The gover nor
agai n exercises discretion in confirmng or revoking the deternination of a
financial energency at the hearing which may be requested by the municipality
within ten days of a finding of financial emergency.

Section 16 provides that either the state treasurer or the review team may

i nformthe governor that the | ocal governnent is not abiding by the ternms of
the consent agreenment. The continuing role of the review teamin nonitoring
conpliance with the consent agreenent should be clarified. Reviewteam nem
bers have no ability to directly nonitor conpliance; such monitoring is cur-
rently perfornmed by Treasury staff and reported to the teans.

It should be noted that Section 16 is as far as the process has progressed as
of July 1, 1990. The River Rouge review team noved to advi se the governor
that the city was not in conpliance with the consent agreenent. That action
prompted the city to challenge the constitutionality of the statute, which

resulted in an injunction and, curiously, a request by the judge for another
financial plan. The court's concern with any particular financial plan, which
has no relationship to the constitutionality of the statute, seemed to indi-
cate a desire to avoid ruling on the basic issue. After election of three new
menbers to the city council, River Rouge withdrew the court suit, allow ng the



then Act 101 process to proceed. Appointnment of an energency financial man-
ager for River Rouge is currently pending.

Determ nation of a Financial Emergency |If the governor determnmines that a fi-
nanci al emergency exists, Section 18(1) provides that the governor assign the
managenment of the emergency to the local enmergency financial assistance |oan
board. That board appoints an energency financial manager, who has broad

aut hority over the budget, appropriations, personnel, and organization of the
| ocal governnent. Section 18(1) requires that the energency financial manager
"shall not have been either an el ected or appointed official or enployee of
the I ocal governnent for which appointed for not less than 5 years before the
appoi ntnment.” Finance directors hired under consent agreements are thereby
prevented from bei ng appoi nted emergency nanagers of those governnents. This
has not been thoroughly understood by the finance directors hired under con-
sent agreements to date; there has been a desire on the part of those finance
directors to becone energency nanagers and assume greater powers. There has
al so been sone desire on the part of state Treasury officials to have the
ability to appoint finance directors hired under consent agreenents as ener-
gency managers. A danger of this change is the possibility that a finance
director may mani pul ate the situation, intentionally or unintentionally, to be
appoi nted emergency nmanager and so circumvent elected officials and the will
of the people unnecessarily. The desire for nore power and authority is very
conmmon. The situations that finance directors hired under consent agreenents

have faced have been very stressful - local officials unable or unwilling to
control expenditures, |lack of financial and managenent controls, and no finan-
cial resources. The pressure on finance directors has been very great. But

all owi ng themto beconme energency managers puts too great a tenptation on
these finance directors at a time when they should be doing everything possi-
ble to make the consent agreenent work

Fi nanci al Manager Appointed Energency financial managers under Act 72 will be
paid by the nmunicipality, but will serve at the pleasure of the |local emer-
gency financial assistance |oan board, and thus will report both to |ocal of-

ficials and to the state. The statute does not provide for state assistance
to the enmergency manager, either in the devel opment or the inplenmentation of

the financial plan. This may be a fatal flaw. Emergency managers will be
pl aced in one of the nost difficult, contentious, hostile environnents imagin-
able. State support should be available. It has been suggested that emer-

gency managers shoul d be state enployees. This would relieve the insolvent
muni ci pality of the financial burden of paying for a fiscal and operationa
expert, insure the accountability of the personnel assigned to be energency
managers, provide emergency nanagers with sane job security, and insure better
state communi cation and control. It would also denpnstrate the state's com
mtment to good | ocal financial managemnent.

One of the lessons |learned fromthe experiences in Ecorse, River Rouge, and
Royal Gak Township is that the on-site finance director/controller is over-
whel med wi th operating probl ens, personnel problens, and procedural problens.
It may be that an enmergency manager (who mght be a state enployee) is neces-
sary to maintain perspective and direction, and to devel op the |ong-range fi-
nanci al plan and strategy, and a finance director (an enpl oyee selected by the
ener gency manager but paid by the municipality) is necessary to inplenent the
pl an and deal with imredi ate problems. |f this arrangenment were used, one
ener gency manager could be assigned to nore than one nunicipality. A nore



el abor at e t eam approach coul d be devel oped, using experts on |abor relations
and ot her specialists on one or nore managenent teans.

Sections 19 through 22 list the powers and duties of the non-school energency
financial manager. This is a stage which has not been reached in inplenenta-
tion of the | ocal governnent fiscal responsibility act. Wile finance direc-
tors hired under consent agreenents have |onged for the powers granted by Act
101 (now Act 72), the court-appointed receiver of Ecorse has stated that he
bel i eves that these powers are not sufficient to effectuate change. Because
this stage has not been reached, it may be, premature to anend the powers of
t he emergency nanager, but it does seemclear fromthe situations encountered
so far, that operations nust be inpacted to affect finances. The follow ng
commrents on Sections 19 through 22 therefore are offered in response to the
charge that the energency manager under Act 72 would not have sufficient

aut hority, rather than in response to any proven | ack of authority.

Section 19 states that an order issued by the emergency financial manager that
he consi ders necessary to acconplish the purposes of the act, including inple-
menting the financial plan, is binding on the official or enployee of that
government. Failure of an elected official to inplement such an order should
be consi dered nonfeasance in office; failure of an enployee to inplenent such
an order should be considered grounds for dismssal by the emergency financi al
manager .

The Financial Plan The enmergency financial manager is responsible for devel -
opi ng and armending a witten financial plan “in consultation with the I oca
government” that provides for conducting the operations of the |ocal govern-
ment within the resources available and the paynent in full of schedul ed debt
service requirenents on all bonds and notes and all other uncontested |ega
obligations. That plan rmust be made public. Oher states require public
hearings, rights of creditors to chall enge plans, and approval of a state de-
partment head for financial plans. Public hearings and state approval of a
pl an woul d spread ownership of the plan anbng nore participants, and give it
added standing in court if the energency manager nust sue |local officials to
requi re conpliance

The financial plan should be approved by the |ocal emergency financial assis-

tance |l oan board. |If there is an existing participation, supervision, or
nmonitoring by the courts, the financial plan nmight have to receive court ap-
proval. |If an agency of the state approves, would this create a state mandate

that would require state fundi ng under the Headl ee amendnent ?

It may be advisable to anmend Section 20(1)(b) to require “The paynment in ful
of the schedul ed debt service requirements on all bonds and notes of the |oca
gover nment when due and all other uncontested |egal obligations” within a tine
period specified in the act. The review teans have targeted five years as the
period within which the accunul ated deficit should be paid.

Enhanci ng the Powers of the Energency Manager The powers of the energency
manager may be increased in the foll ow ng ways:

Section 21(a) Make an analysis of factors and circunstances contributing to
the financial condition of the local governnent and reconmend, and where pos-
sible, initiate and direct steps to correct such conditions. Section 21(c)



Requi re and approve or disapprove, or anend or revise, and direct the inple-
mentation of a plan for liquidating the accunul ated outstanding deficit of the
| ocal government, including but not limted to the elimnation of public serv-
i ces, layoff of public enployees, and negotiation with creditors for payment
schedul es.

Section 21(f) Mke, approve, or disapprove any appropriation, contract, expen-
diture, or loan, the creation of any new position, or the filling of any va-
cancy in any position (as opposed to "a permanent position”) by any appointing
aut hority.

Section 21(g) Review and approve or di sapprove payrolls or other clains
agai nst the | ocal government before paymnent.

Section 21(i) Unless prohibited by law or charter, to consolidate departnents
or transfer functions from 1 departnent to another and to appoint, supervise,
and, at his or her discretion, renobve heads of departments other than el ected
officials and to appoint, and at pleasure renmove nenbers of board and conmi s-
sion. In cases where departnent heads are appoi nted by boards or conm ssions,
t hose departments heads enjoy protection that was not intended in the act.

Section 21(k) The emergency manager shoul d have the specific authority to file
a conplaint in Ingham County Court to force conpliance with a financial plan
This authority should not be allowed to provide an excuse for inaction on the
part of the energency |oan board or the governor, who nay desire to use it to
deny the politically unpopular action (renpoval of a local official) which can
occur under Section 24.

Section 21(q) Place issues on the ballot, including but not linted to ques-
tions of annexation, consolidation, boundary changes, new charter adoption,
charter anendnment, inposition of new taxes, and Increases in existing taxes.

Bankruptcy in Act 72 Section 22(1) states "After giving witten notice to the
| ocal energency financial assistance |oan board, the energency financial nan-
ager may authorize the I ocal governnent to proceed under title 11 of the
United States Code, 11 U S.C. 101 to 1330, unless this authorization is disap-
proved by the local enmergency financial assistance |oan board within 60 days
after the notice has been received by the board. This section enpowers the

| ocal governnment for which an energency financial manager has been appoi nted
to become a debtor under title 11 of the United States Code as required by
section 109 of title 11 of the United States Code, 11 U S C. 109.~

The authority granted to the energency manager to file for bankruptcy, after
approval by the energency | oan board, has been one of the greatest causes of
criticismof the act. It has been asserted by nmenmbers of the mnunicipal bond
conmmunity that a filing under title 11 of the United States Code would have
serious repercussions for the sale of all M chigan nunicipal and state debt,
and that the grant of authority contained in the statute has affected the

wi |l lingness of major lenders to invest in certain issues. It is also asserted
that because a filing would have such severe consequences, the |ocal emnergency
financi al assistance |oan board woul d never grant approval to an energency

financial manager to apply for bankruptcy and therefore the provision is su-
perfluous and shoul d be del et ed.
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The nost extrene solution offered in Act 72, the authorization of the ener-
gency financial manager to file for bankruptcy, is probably not a reasonable
solution to the problem of nunicipal insolvency. Minicipal bankruptcy is a
rarely used, voluntary process that is not a bankruptcy in the usual sense.
The assets of the petitioner cannot be sold to nmeet debts, and there is no
court interference with the general operations of the municipality. Because
of the imts on the jurisdiction and powers of the court in nunicipal bank-
ruptcy cases, political and governnental problenms that |led to the insolvent
condition could well remain after debt is adjusted.

Revocation of the Emergency Section 25 states that "the governor nay deter-

nm ne that the conditions for revoking the declaration of a financial energency
have been net after receiving a reconmendation fromthe |ocal energency finan-
cial assistance |oan board.” The statute itself should contain the conditions
which term nate the financial energency. Elinination of all accrued deficits
and retirement of all obligations issued to finance all or part of that defi-
cit are mininmumrequirenments. The nunicipality should also be required to
have a current operating positive fund bal ance for a period of one year, as
evi denced by the local unit's audited financial statements presented in accor-
dance with generally accepted accounting principles.

Alternatives to Public Act 72

Enforcenment of Other Statutes In the event that the |ocal financial energency
is not resolved under Public Act 72, alternative courses of action should be
pur sued.

O her statutes provide for state intervention in the affairs of |ocal govern-
ments. State laws that require bal anced budgets, amendnents to appropriations
acts, use of a uniformchart of accounts, filing of annual financial reports
and deficit elimnation plans are designed to prevent |ocal governments from
arriving at the state where an enmergency financial nanager is required. Ab-
sence of reasonable sanctions and failure to prosecute under these statutes
has made Act 72 necessary.

In addition to the renedies provided in existing statutes, there are other
approaches that could be used by the state to address nunici pal insolvency.
The state could do nothing. Municipalities could be allowed to coll apse.
Inability to neet payrolls would result in layoff or w thholding of enployee
services and the cessation of public services. Failure to pay creditors would
nmean t hat goods and services would not be provided. Judgnent bonds and | evies
woul d eventual ly raise tax rates to unsupportable levels. Residents who
could, would | eave, and other residents would be trapped in unsal abl e hones.
Home rule involves not only rights but also responsibilities, and all ow ng
muni ci palities to coll apse should be viewed as a final alternative.

The state could adopt statutes that require rmunicipalities to maintain fisca
solvency. M chigan has done this, but has often failed to include adequate

sanctions and, where sanctions do exist, has failed to prosecute |ocal offi-
cials who violate those statutes.

The state could provide enmergency assistance for municipalities in the form of
energency | oans and permission to issue deficit funding bonds. M chigan has
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done this, too. \Wether these enmergency infusions of cash have averted or
nmer el y postponed insolvency remains to be seen

Act 72 provides escalating |l evels of state involvenent. The consent agreenent
process allows authority to remain in the hands of locally elected officials.

The appoi nt nent of an emergency nanager essentially takes significant author-

ity away fromlocally elected officials and invests it in the state-appointed
nmanager .

The emergency nanager should have avail able a series of progressively nore
severe choices. The optimm course of action would be tenporary financi al
managenment resulting in resolution of the crisis and correction of the under-
| ying problens that caused the crisis. The nanagenment of the nunicipality
could then be returned to locally elected officials with sone confidence. It
may be, however, that the optimumsolution will occur only infrequently.

Revenues The sale of unlimted tax deficit funding bonds is one way to trans-
fer a deficit into |ong-termdebt, although sale of deficit bonds of an insol-
vent comunity may be very expensive. In a situation in which the state has
intervened in the affairs of a |ocal government and has appoi nted an energency
manager, it seens appropriate that the state should provide assistance in the
purchase or placement at favorable rates of deficit funding bonds issued as
part of the financial plan devel oped by the state-appointed financial nmanager.
Al though it has been suggested that the emergency nunicipal |oan act should be
anended to automatically qualify a local unit which has had an energency fi-
nanci al manager appoi nted under Act 72 for an energency |oan, those | oans are
now limted to a maxi mumof $1 million per year per nunicipality. That anount
woul d not be sufficient to resolve the accunmul ated deficit in many, if not
nost, cases.

There may in sane instances be a need for tenporary tax increases to pay
creditors and avoid judgment bonds or |evies; the energency manager shoul d be

able to place this issue on the ballot as well. Indeed, there may in sone
cases be a need for a special property tax, above normal linits, to be used
solely for deficit reduction. It has been suggested that the enmergency nan-

ager should have standing to request the court to order such a tax. The ques-
tion is whether this could be ordered by the courts as judgnment bonds and
judgment levies are, without a vote of the people?

Vot ed Charter Changes An energency manager may find that the tax base is suf-
ficient to support essential services if the nanager can reorgani ze the gov-
ernment and resolve the existing deficit. |If the local government's charter
contai ns provisions which require dysfunctional structures or personnel prac-
tices, the emergency manager should be able to direct the drafting of charter
anmendnments and to place charter anendnents on the ballot, bypassing the |oca
| egi slative body. |If the form of government should be changed, the energency
manager shoul d place a request for approval of a charter revision conm ssion
on the ballot. The enmergency nanager should pursue obtaining voter approval,
devel opi ng a new, inmproved charter, and obtaining voter approval of that re-
vised charter. |If that fails, the emergency nanager could be allowed to re-
guest the state legislature to pass a special act to revoke the problem char-
ter or nullify those portions of the charter that prevent resolution of the

i nsol vent condition and i npose a new charter or charter provisions. Such a
special act would require a confirmng vote of the comunity affected. This
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opens a nunber of questions: in the unlikely event that the charter were re-
voked and no new charter were adopted, would the area becane uni ncor porat ed?
What woul d be the status of elected officials, tax rates, debt obligations,
pensi on obligations, union contracts, and vendor contracts?

The statute could incorporate a nodel charter which enbodies a strong ap-

poi nted manager, rational departmental structure, and essential budgeting and
personnel procedures. The energency manager woul d then have the option of
recomendi ng adoption of the state-sanctioned charter (simlar to county adop-
tion of the optional unified formof county organization). Local voters would
be assured that the proposed nodel charter contained technically sound con-
cepts. Charter requirenment of a professional nanager, whose qualifications
were established and who could be required to be approved by the state | oca
energency financial assistance | oan board, would help to pronpte sound manage-
ment. The charter could assign the new position of nmanager the duties and
responsibilities granted to the energency manager under Act 72.

Transfer Responsibility for Service Provision It may be that a workabl e char-
ter acceptable to the voters cannot be devel oped, that voters will not approve
adoption of a statutory charter, and that the local unit is not economically
vi able. The emergency manager of a city, village, or township could develop a
financial plan which transfers the responsibility for essential services to

t he county governnent, which should be required to provide services to the
conmunity of the same kind and at the same |evel as are provided to unincorpo-
rated areas of the county. Al revenues of the local governnment after payment
of debt service, deficit reduction, and required pension contributions would
then be transferred to the county. Contractual transfer of all [ocal services
to the county would be followed by transfer of any outstandi ng pension obliga-
tion to the state-admni nistered pension systemf or |ocal enployees and | ayof f
of all Iocal government enployees. Locally elected officials of the insolvent
government woul d have no part in county provision of services.

This strategy will not be feasible in those cases in which the county is un-
able to extend county services into the insolvent community at a | evel neces-
sary to protect the health, safety and welfare of the citizens.

Can the courts be petitioned to direct the county to provide specific services
to the |l ocal governnents In particular, the ability of the county to provide
county sheriff |Is services at a cost affordable to the conmmunity may be criti-
cal to the success of the energency manager's financial plan. |In addition to
police service, street and hi ghway mai ntenance coul d be assigned to the
county. Fire protection could be provided under contract with adjacent comu-
nities. This would give the emergency manager authority not just over the

i nsol vent government, but, in conjunction with the courts, sane ability to
redirect the resources of the entire county to the distressed government.

Union Contracts |In order to make these drastic solutions work, the emergency
manager must be able to lay off |ocal governnent enployees. Sonme union con-
tracts have no layoff provisions, others contain mininumstaffing require-
ments; these contracts nmay al so contain automatic continuation clauses. |t
has been proposed that union contracts negotiated after the adoption of this
anmendnment be required to allow an energency manager appoi nted under Act 72 to
lay off any enpl oyee covered by the contract. This would encourage union
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agreement to reopen contracts to renegoti ate wage and ot her cl auses, but woul d
not obligate unions to reopen contracts.

It has been al so been suggested that the statute could contain a provision
whi ch woul d require reopening of economic issues upon appointnment of an ener-
gency financial manager. The receiver of Ecorse was unable to abrogate con-
tracts, although the inm nence of payl ess paydays effectively forced union
officials to the bargaining table.

The state Suprenme Court has held in a series of cases that the public enployee
relations act (Public Act 379 of 1965 as amended) is the predoninant state
statute governing public enployee relations in Mchigan. Wen a conflict has
ari sen between another state statute and a provision of a contract negoti ated
under PERA, in virtually every instance the contract provision has been held
to prevail. Therefore, even if Act 72 contained provisions allow ng Act 72
energency managers to lay off or to unilaterally reopen contracts in violation
of an existing contract, those statutory provisions would be overridden by the
contractual agreenent.

Annexation and Consolidation The emergency manager nmay, after careful analy-
sis of the property, inconme, and service needs of the conmunity, detern ne
that the tax base is not capable of supporting essential services, and that
the area should be divided up and attached to contiguous municipalities. |If

t he manager reaches this conclusion, the manager should enter into negotia-
tions with contiguous conmmunities to devel op a plan for annexation or consoli -
dation, and should be given the authority to submit this plan to the el ector-
ate of the financially troubled unit, bypassing elected officials. The
manager should al so be enpowered to petition the state legislature to redraw
boundari es. Such a special act would require a 2/3 vote, as well as a con-
firmng vote by the local electorate. O course, the legislature could nake a
general |aw specifying the conditions under which a | ocal unit of governnent
woul d be di ssol ved.

Mergi ng an insolvent unit with contiguous units is applicable to smaller units

of governnent, but will not work for relatively large units of government. It
is unlikely that |arge governments could be divided up and the portions as-
signed to contiguous units of governnent. It nmay be that very large units of

government should be divided into smaller, nore manageable units.

The suggestion that insolvent units of governnent should be dissolved has been
made often. This suggestion that they sonehow be nmade to di sappear is a func-
tion of the frustration of those who have dealt with these troubled conmuni -
ties over tinme. Elinmnating the insolvent, ineffective government structure
does not elininate the conmunity of people who require services, nor the debts
and obligations owed to retirees and creditors. Redraw ng boundaries to re-

di stribute portions of an insolvent conmmunity into contiguous governments pro-
vides for continuity of service to residents, but does not address the ques-
tion of outstanding debt, contracts, and pension obligations.

If the solution for an insolvent governnent is for the affected area to be

di vi ded anbng nei ghbori ng governments through boundary adjustnent, annexation
or consolidation, the territory that was previously part of the insolvent gov-
ernment coul d beconme a special district for outstanding debt and deficit re-
duction and pension liabilities; this would result in differential tax rates
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in the newy enlarged municipalities. Excess assets of the enlarged mnunici-
palities could be sold to offset debt. It would not be unreasonable for the
state to contribute to the resolution of the crisis by providing an energency
| oan, thereby allowi ng the enlarged governnents to assune their new responsi -
bilities with only interest due for a period during which inproved managenent
may resolve the financial crisis. The areas to be attached to other govern-
ments by definition do not have the tax base to support the services they re-
quire, and will be a burden to the absorbing communities for as long as this
condition persists. State assistance in funding all or a portion of outstand-
ing debt may be the deciding factor in obtaining agreenent on the part of

nei ghboring comunities to help resolve the problem

State | aw should allow the transfer of property froma unit of governnent
headed by an Act 72 energency manager with the approval of the emergency nan-
ager and by resolution of the unit of government to which the property will be
transferred.

I mposition of a Statutory Charter |In extreme cases, which could be defined as
those in which a | ocal governnent has been placed under Act 72 nore than once,
where the problemis determined to be structural in nature, and where reestab-
lishing boundaries is not feasible, there are two potential solutions. An
extreme, but not the nost extreme, solution would allow the energency manager
to recommend that the charter of the nunicipality be revoked, and be replaced
by a charter contained in the statute which would incorporate a very strong

pr of essi onal manager who woul d function as a super executive in the financia
area. Professional criteria would be set for these managers, and the mnunici -
pality would have a limited period of tinme to appoint one whomthe state found
acceptabl e, before the state appointed one directly. Elected officials would
be linted by the charter to | egislate and administer functions which did not

i mpi nge on the solvency of the nunicipality (designating one way streets, for
exanple). The statutory charter could not be anmended by the nunicipality.
This solution would be permanent. One major problemw th this approach is the
i ssue of revoking the local charter. |If the legislature were enmpowered, such
action would require a special act, which carries a constitutional requirenent
for a 2/3 legislative vote and a confirm ng vote of the people in the affected
conmuni ty.

Creation of a Dependency The npbst extreme solution would pernmit the energency
manager to reconmend that the territory becone a dependency of the county or
state. The state | ocal energency financial assistance |oan board could be
responsi bl e for appointing a permanent nmanager, paid by the nmunicipality, who
woul d be required to report semiannually to the | ocal energency financial as-
si stance | oan board and the state treasurer. There may or may not be a | o-
cally elected mayor, supervisor, clerk, treasurer, council, or board; the

st at e- appoi nt ed manager woul d exercise all powers normally assigned to the

chi ef executive and the |egislative body. The state-appointed manager woul d
set tax rates within the constitutional linmts, and determine the distribution
of appropriations anong debt, deficit, and operations. Like the statutory
charter solution, this condition could be permanent. O adoption of the
statutory charter referenced above, with its professional super executive,
could be nmade the only way to regain a greater degree of |ocal control
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Bot h of these concepts establishing special classes of nunicipalities would
have to be carefully constructed in the lawto prevent a direct conflict with
Article 7, Section 22 of the state constitution

Under general laws the electors of each city and village shal

have the power and authority to frame, adopt and anend its char-
ter, and to amend an existing charter of the city or village here-
tofore granted or enacted by the legislature for the governnent of
the city or village. Each such city and village shall have power
to adopt resol utions and ordi nances relating to its municipal con-
cerns, property and government, subject to the constitution and
law. No enuneration of powers granted to cities and villages in
this constitution shall limt or restrict the general grant of
authority conferred by this section

The process required to be followed to arrive at the point of establishing
such a special nmunicipality would have to be rigorous enough to prove that the
action was necessary and reasonable, and not arbitrary and caprici ous.

Concl usi on

Public Act No. 101 of 1988 for the first tine allowed direct state intervention
in the affairs of local units of governnent other than school districts. Pub-
lic Act 72 of 1990 replaced Act 101 and extended its provisions to school dis-
tricts. The process pernitted in the act has not been conpl eted; although two
consent agreenents have been signed, and violation of one consent agreenent has
led to a recommendation by the review teamthat an energency financial manager
be appointed, as of July 1, 1990, that appoi ntnent has not occurred. It may
therefore be premature to contenpl ate whol esal e changes to the statute. How
ever, there are sonme issues, such as appropriate triggers, that ought to be
reconsi dered. Further, the M chigan Conm ssion on Intergovernnental Relations
shoul d begin to consider what additional steps might be needed if Act 72 fails
to resolve the energency in a local unit of government.
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